THE 


BANKING LAW JOURNAL. 





VoL. XXI 


New York, AuGust, 1904. 


No. 8. 





DEVOTED TO 


BANKING, FINANCE AND LAW 


THOMAS B. PATON, 


EDITOR AND PROPRIETOR. 


Published Monthly, at 


27 THAMES STREET New YORK. 


Telephone 3060 Cortlandt. 


Subscriptions, per year - 
six months - 


Single numbers - 


Advertising Rates on Application. 


In addition to Kentucky, 
the Negotiable Instru- 
ments Law has been enacted in Louis- 
iana during the present year, and 
went into effect July 31st. Among 
other changes, it abolishes days of 
grace in the state. Differing from 
the common law of all the other 
states which have had origin in the 
common law of England, the law of 
Louisiana had its origin in the old 
Roman law and was largely derived 
from the Code Napoleon, so that 
the change in the commercial law of 
Louisiana effected by the Negotiable 
Instruments Law, which is largely a 
crystallization of the law merchant 
as judicially developed in England 
and in the United States, is some- 
what radical. We shall treat of this 
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matter more at length in a_ subse- 
quent Journal. 


The fraudulent conduct 
of Frank C. Andrews 
which wrecked the City 
Savings Bank of Detroit, has given 
rise to several questions in the law 
of certified checks, which have come 
before the courts of Michigan for 
settlement. Our readers will remem- 
ber the decision of Judge Brook of 
the circuit court in Michigan, grow- 
ing out of the fraudulent certifica- 
tion of a $50,000 check of Andrews 
on the City Savings Bank, which 
was published in the ‘“‘Journal’’ for 
January, 1903. The question in- 
volved in that case was the liability 
of an indorser after the check had 
been certified. Andrews drew his 
check for $50,000 payable to Currie 
& Co. which the payees indorsed and 
deposited the same day in the First 
National of Detroit, and that bank, 
also, the same day, paid the amount 
over to its depositors by wiring a 
transfer of the fund to their credit 
in New York, where it was used to 
purchase bonds which were delivered 
toAndrews. The First National pre- 
sented the check the same day to 
the drawee, and it was fraudulently 
certified by the teller; but on presenta- 
tion for payment on the following 
day, payment was refused. There- 
upon, the First National protested 
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the check and notified the indorsers, 
the same day that payment was re- 
fused. Ordinarily, where the holder 
of a check presents it to the bank 
and takes certification instead of 
payment, the drawer and indorsers 
are necessarily discharged from all 
liability, but Judge Brook refused 
to apply the rule in the case before 
him, and held the indorsers liable, 
reasoning as follows: There were 
no funds in the bank, consequently 
the drawer was not released; and 
the indorsers stood in no _ better 
position They did not know the 
check had been certified when they 
parted with its proceeds, and as the 
check was protested for non-pay- 
ment and they were notified in due 
time, their liability as indorsers re- 
mained. We have not learned that 
this case has, as yet, been passed 
upon by the Michigan supreme court. 

In the present number we publish 
an important decision of the supreme 
court of Michigan growing out of 
another fraudulent check of Andrews, 
in this case for $100,000. This check 
was made payable to the Preston 
National of Detroit, and was certi- 
fied by the teller of the City Savings 
Bank for Andrews when his account 
was overdrawn $405,000. The Pres- 
ton National gave full value for the 
check to Andrews after the certifica- 
tion. The Preston National was, 
therefore, a bona fide holder of the 
check. The main question before the 
court was as to the validity of the 
certified check, even in the hands of 
an innocent holder for value, in view 
of the fact that the Banking Law of 
Michigan makes the certification of 
a check without funds, a crime, and 
provides apunishment, It was stren- 
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the 
Bank 
was 
inno- 


uously contended on behalf oi 
receiver of the City Savings 
that under this law the check 
void, even in the hands of an 
cent holder. But the supreme court 
of Michigan, in an exhaustive opin- 
ion, upholds its validity. This opin- 
ion is both interesting and instruc. 
tive. It establishes, quite conclusive. 
ly, that by weight of judicial author- 
ity throughout the country, the in- 
nocent purchaser of a certified check 
will be protected in his claim there- 
on, against the bank, even though 
the certification has been without 
funds and fraudulent, in violation 
of a statute. Of course, if such a 
check were to be certified by an 
official, not authorized by law, cus- 
tom or usage to bind his bank, that 
would be an entirely different propo- 
sition. 


The following valuable in- 
formation has been receiv- 
ed from the comptroller of 
the currency : 

To meet numerous inquiries re- 
ceived in relationto the banking con- 
ditions in the United States in 1892, 
and subsequently, the Comptroller 
of the currency has caused to be pre- 
pared a statement showing the volume 
of individual deposits in each class 
of reporting banks, located in each 
State and Territory of the Union, 
from reports dated on or about June 
30, 1892, 1896, and 1903. 

The number of reporting banks in 
1892 was 9,338, of which 3,759 were 
national, and 5,579 State and other 
banking concerns. In 1896 the num- 
ber of reporting banks was 9,456, 
of which 3,676 were national, and 
5,780 State banks, an increase of 
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but 118, or 1% per cent. In 1903 
returns were received from 13,684 
banks, of which 4,939 were national 
and 8,745State banks. The increase 
in number of reporting banks from 
1892 to 1903 was 4,346, or over 
4610 per cent. 

The volume of individual deposits 
increased from $4,665,000,000, in 
1892, to $4,945,000,000 in 1896, an 
increase of $280,000,000, or only 6 
per cent. In 1903 the deposits had 
increased to $9,530,000,000, or $4,- 
865,000,000 since 1892, the rate of 
increase being approximately 105 per 
cent. 

Owing to the comparatively limit- 
ed increase in deposits, from 1892 
to 1896, comparisons with respect 
to the deposits in each class of banks 
are confined to the years 1892 and 
1903. During this period, deposits in 
State banks increased from $648,- 
000,000 to $1,792,000,000, or 176 
per cent; the increase in deposits in 
savings banks was $1,057,000,000, 
or from $1,758,000,000 to $2,815,- 
000,000, the rate of increase being 
60 per cent; private bank deposits, 
amounting to $93,000,000 in 1892, 
increased $40,000,000, or to $133,- 
000,000 in 1903, the increase being 
43 per cent. The greatest increase is 
shown in the deposits in loan and 
trust companies, namely, $1,177,- 
000,000, or 281 per cent., or from 
$412,000,000 in 1892 to $1,589,- 
000,000 in 1903. The deposits in 
all banks other than national in- 
creased from $2,912,000,000 in 1892 
to $6,330,000,000 in 1903, the in- 
crease being $3,418,000,000, or 117 
per cent. The growth of national 
banks, as represented by their de- 
posits, was from $1,653,000,000 in 
1892 to $3,200,000,000 in 1903, the 
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increase being $1,547,000,000, or 93 
per cent. 

Geographically considered, the de- 
posits in the New England States 
increased $132,000,000 from1892 to 
1896, but from the earlier date to 
1903, the increase was $545,000,000; 
in the Eastern States, the increase 
in the first period was $243,000,000, 
while from 1892 to 1903 it was $2,- 
281,000,000. In 1896 the deposits 
in banks in the Southern geographi- 
cal division were $12,000,000 less 
than in 1892, but the increase from 
the latter date to 1903 was $329,- 
000,000. The deposits in the Middle 
Western States in 1896 were $46,- 
000,000 less than 1892; but from 
thelatter date to 1903 had increased 
$1,208,000,000. The decrease in de- 
posits in banks in the Western States 
in 1896, as compared with 1892, 
was $27,000,000, but there was an 
increase from 1892 to 1903 of $203,- 
000,000. In the Pacific States there 
was a decrease in individual deposits 
from 1892 to 1896 of $9,000,000, 
but from 1892 to 1903 an increase 
of over $300,000,000. 

In addition to returns from na- 
tional and State banks of the United 
States, there is incorporated in the 
table for the year 1903 a statement 
of depositsin national banks in opera- 
tion in Hawaii and Porto Rico and 
other incorporated banks in islands 
named and also in the Philippines. 
The deposits in national banks in 
these possessions aggregated $820,- 
520, and in other banks $22,443,792, 
which, added to deposits in banks 
in the United States proper, gives 
totaldepositsin the United States and 
island possessions as $9,553,693,564. 

Tables follow, showing the deposits 
in the years mentioned, in each class 
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of banks, in each State and geogra- 
phical division, and a consolidated 
statement of deposits in each class 
of banks in each geographical divis- 
ion and in the United States. 


A bank which pays a 
stopped check to a bona- 
fide holder, in forgetfulness 
of a stop-order, cannot recover the 
money from the holder to whom it 
has been paid. This proposition is 
quite generally understood in banking 
circles. It is re-affirmed in an elab- 
orate opinion by the Supreme Court 
of New Jersey in a case which we 
publish in this number, wherein a 
New Jersey bank unsuccessfully 


Stopped 
Check. 


sought to recover such a payment. 
The check in this case had been cred- 
ited to the payee by a bank which 
received payment from the drawee 
after the drawer had stopped pay- 


ment. The drawee did not sue the 
bank to which it paid the money, 
but sued the payee. The court 
denies a recovery, first, for the 
reason that the payee had parted 
with title, and could not be sued in 
any event for money paid by mistake, 
there being no privity between payee 
and drawee; and secondly, even 
though the action had been against 
the holder who received payment, 
there could be no recovery, because 
payment of a check cannot be ex- 
acted by a holder, but is a voluntary 
act on the bank’s part, and when 
the bank has exercised its option to 
pay or not to pay, by making 
payment, the transaction is closed 
between the parties; in other words, 
the payment is a finality. 


LAW JOURNAL. 


A point in the lay 
protest is brough 
in a Nebraska case \ hich 
we publish in this number, na) iely, 
that to make a protest effectual to 
bind parties contingently liable on 
an instrument, the notary making 
demand and protest must have been 
authorized so to do by a holder hav- 
ing real or ostensible right to re- 
ceive payment. In the case before 
the court, the owner of an indorsed 
certificate of deposit intrusted it to 
another person with instructions to 
deliver it to a specified notary to 
demand payment. The person en- 
trusted with the instrument, instead 
of doing as instructed, handed it 
over to another notary, who was his 
own attorney. The owner, learning 
what had been done, wrote the last 
stated notary that he owned the in- 
strument and did not want him to 
do anything whatever about collect- 
ing it. Such notary, therefore, had 
no authority to make demand and 
protest, but when the day of matur- 
ity came, he nevertheless did demand 
payment and, the bank having pre- 
viously failed, protested the certifi- 
cate, and gave the usual notice of 
dishonor. The owner, suing the in- 
dorser, is held not entitled to avail 
himself of the protest so made, and 
the indorser is held discharged be- 
cause the demand and protest was 
not by one having real or ostensible 
right to receive payment. 
Ordinarily, a principal may ratify 
the unauthorized act of an agent, so 
as to be bound thereby, but the 
case would appear to be different 
where the principal seeks to ratify 
and take advantage of the act of 
an unauthorized notary, the theory 


of 
out 
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being that such notary, not having 
the right to receive payment, there 
can be no valid demand by such a 
notary, and no dishonor, where re- 
fusal of payment is made to one to 
whom payment would not be valid; 
hence, the indorser is discharged for 
want of a valid demand and protest. 


We publish in this num- 
ber several new laws, or 
amendments, passed at 
the recent session of the Iowa legis- 
lature, of interest to the fraternity. 
One piece of legislation provides for 
the fixing by agreement between de- 
positary banks and state treasurer 
of a rate of interest and time for 
payment, thereof, upon the state 
funds deposited in banks. The former 
law providing for the appointment 
of bank examiners and payment of 
the expenses of examinations, is sub- 
stituted by a new law with changed 
provisions. By a further provision, 
loan and trust companies are requir- 
ed to have a full paid capital of not 
less than the amount of capital of 
savings banks; and the law provid- 
ing for publication of notice of the 
incorporation of savings banks for 
four consecutive weeks, is made more 
specific by a provision that such 
publication shall be ‘‘once each week”’ 
for four consecutive weeks. 


lowa 
Legislation. 


The following interesting 
facts concerning banking 
in Alaska were given by 
N. B. Selner, vice-president and mana- 
ger of the Bank of Cape Nome, at 
the recent convention of the Wash- 
ington Bankers’ Association: 

“In June, 1900, a bank was es- 
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tablished at Nome. That bank was 
the most northerly institution of its 
kind in American territory, which 
statement is literally true, because 
the bank of Cape Nome, in its origi- 
nal location, was about 24 inches 
nearer the North Pole than the com- 
peting bank located on the same 
crooked street. ; 

“Banking in the Seward Peninsula 
is a strenuous business. There are 
a great many able business men, and 
a corresponding number of keen and 
plausible rascals. I have never be- 
fore encountered so many rogues to 
the square mile as in Alaska. They 
are always at your elbow with a 
“surething”’ proposition, witha good 
surface showing, but no pay on bed 
rock. Some of them are men who 
have been mixed up in questionable 
transactions on the outside, and find 
acold climate more comfortable than 
a hot one. 

‘Banks in Alaska necessarily have 
to do a great deal of business with 
mining corporations. Such business 
is hard to handle. Companies start 
in with a good deposit and good 
credentialsin the beginning of thesea- 
son, and their drafts are promptly 
taken care of At the close of the 
working season they draw on their 
head office for $5,000, $10,000, $15,- 
000, or a larger amount. By that 
time the stockholders have gotten 
“cold feet,” put on their “iron vests,’’ 
and the drafts are dishonored. In 
most cases such pieces of paper are 
good only for ornamental purposes. 
They look well in frames. A banker 
gets a lot of experience in Alaska. 
The more capital he has the more 
experience he can buy. 

“At present the only banking towns 
in Alaska are Juneau, Nome, Skaguay 
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and Valdez. Nome probably does 
more banking business than all the 
other townscombined. Banksin Nome 
handle large quantities of gold bul- 
lion, and try to make conservative 
loans to merchants and larger cor 
porations in good standing. Rates 
of interest are from 12 to 18 per 
cent. perannum. The banks in South- 
eastern Alaska handle some bullion 
and a portion ofthe cannery business. 

“Alaska will experience a wonder. 
ful development during the next de- 
cade, and there will be many oppor- 
tunities to establish new banks. 

“If you happen to get into a com- 
munity where your competitor tries 
to put you out of business by cut- 
ting rates, you will not make much 
money. If you want to take some 
chances, and like excitement; if you 
want to become prematurely gray 
and see the lines of care come fast 
on your financial forehead; if you 
want to ruin your amiable disposi- 
tion, and go down to an early grave, 
by all means start a bank somewhere 
in Alaska. If you want to live to a 
reasonable old age, and live in a 
country where ‘gold bricks’ are not 
an everyday proposition, and loans 
are safe, stick tu the bank in the 
state of Washington.” 


A bank in Rhode Is- 
land, which held a note 
indorsed by the payee 
and another indorser, became in- 
volved in a law suit, because when 
it received payment from the payee, 
it erased the second indorser’s name, 
before returning the note to the first 
indorser who had paid it. The lat- 
ter sued the bank to recover dam- 
ages for “mutilating’’ the note, and 


““Mutilating ” 
a Note. 
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a sympathetic jury gave him a ver. 
dict for one-half its value. The judg- 
ment is reversed by the supreme 
court of Rhode Island which holds 
that in erasing the second indorse- 
ment the bank was within its rights, 
The contention of the first indorser, 
and the reasoning of the court will 
be found in our report of the case 
at page 542 this number. 


The profession of pub- 
lic accountant has been 
rapidly growing in im- 
portance throughoutthe country. In 
several of the states, laws have been 
passed providing certain qualifica- 
tions and for examinations, prelim- 
inary to the conferring of the degree 
or title of ‘‘Certified Public Account- 
ant’’ upon the individual practition- 
er. The profession has its own in- 
dependent organizations and there 
are nowsome twenty or more of these 
in existence in the United States. 

A congress of professional account- 
ants will be held at St. Louis on 
September 26, 27 and 28, at which 
the various state organizations will 
be represented, and representatives 
from societies or associations of ac- 
countants in England and Canada 
will also attend. 


Congress ot 
Accountants. 


All signs indicate that 
the coming convention 
of the American Bank- 
ers’ Association in New York city in 
September will be the largest in point 
of attendance of any yet held. New 
York holds out a warm hand of wel 
come to its guests from all parts of 
the country and extensive prepara- 
tions arein progress toentertain them. 


The Coming 
Convention. 
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A PRACTICAL SERIES 


ON 


THE 


LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


THE DRAWEE. 


. Drawee must be a bank or banker. 


2, Drawee must be a going concern. 
3. Must fact that named drawee is banker, be 
ndicated on face of check ? 


Use of blank form of another bank. 


Posit 


on of drawee’s name on check. 
). Sufficient indication of drawee bank, 
Ff 


. Whe 


fect of omitting drawee. 


re bank both drawer and drawee. 


Checks “payable if desired,” etc. 


DRAWEE MUST BE A BANK OR BANKER 


The Negotiable Instruments Law* 
defines a check as “‘a bill of exchange 
drawn on a bank, payable on de- 
mand.’’ The term “‘bank’’+ “includes 
any person or association of persons 
carrying on the business of banking, 
whether incorporated or not.’’ To 
constitute a check, therefore, as dis- 
tinguislied from an ordinary bill of 
exchange, the drawee must be a bank 
or banker, and this is true in states 
which have not, as yet, adopted the 
Negotiable Instruments Law, for all 

* Sec. 320 N. Y. Act. ee ges a 
7 Sec. 2, N. ¥. act. 


DEFINITION AND REQUISITES OF A CHECK (Continvep). 


the cases recognize, as one of the es- 
sentials of a check, that it must be 
drawn upon a bank or banking house. 
The authorities are all agreed upon 
this proposition. Mr. Justice Swayne, 
for the United States supreme court,* 
in naming the points of distinction 
between checks and inland bills of 
exchange, stated as one of the chief 
points of difference that ‘‘a check is 
always drawn on a bank or banker.”’ 
An instrument may be drawn on an 
ordinary check form, but ifthedrawee 
is not a bank or banker, it will not 
be a check but a bill of exchange, 
governed by the rules applicable to 
bills of exchange, but not by the 
peculiar rules applicable to checks as 
a distinctiveform of bills of exchange. 

A bill of exchange, whichis not a 
bank check, may also have a bank 
or banker for drawee, hence it does 
not always follow that because an 
order for the payment of money is 
drawn upon a bank, it is necessarily a 
check. A check is a bill of exchange 
drawn ona bank, payable on demand. 
It is therefore a bill of exchange, re- 
stricted to a particular class of drawee 


* Merchants Bank v. State Bank, 10 Wall. 647. 
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and particular time of payment. The 
following instrumentin form ofacheck, 
was drawn on a bank, but it was 
held a bill of exchange, and not a 
bank check* : 
arenes. Ga., August 4, 1866 
GEORGIA NATIONAL BANK 
ATLANTA, GEORGIA, 
Ninety days after date, pay to F. R. Bell. 
or order, one thousand dollars. 


$7,000. Massey F¥ Herty. 


To constitute a check, so as to be 
governed by the peculiar rules appli- 
cable to bank checks alone, as a dis- 
tinctive class of bills of exchange, 
the order for payment of money must 
not only be drawn upon a bank, but 
be made payable on demand. 


DRAWEE MUST BE A GOING CONCERN. 


To constitute a check, the bank 
upon which it is drawn must be a 
going concern, open for the payment 
of deposits; not failed or in liquida- 
tion. If an instrument in form of a 
check is drawn upon a closed bank, 
it may constitute evidence of an obli- 
gation by the drawer to the payee, 
and in some jurisdictions, an assign- 
ment to the payee of the drawer'’s 
right to so much money owing him 
by the failed institution, but it is 
not a check, nor subject to the rules 
of law governing bank checks. Mr. 
Justice Hughes, of the federal court 
in Virginiat once characterized an 
instrument, in form a check, but 
drawn by a depositor upon a bank- 
ing corporation in process of liquida- 
tion, as not a check, except in form, 
because to constitute a check,it must 





* Bank v. Henderson, 46 Ga. 487. 
+ Harmanson v, Bain, t Hughes, 188. 
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be drawn upona bank or bank. 
a banking business, and pay 
money at the instant of pr 
tion. This condition does no 
where the bank is closed. 

It would seem, however, that by 
peculiar rules, backed up by a pe. 
culiar sense of honor, inthe New York 
clearing house, that it is sometimes 
possible, after the failure of a bank 
which is represented at the clearing 
house by a member, for a depositor 
to draw his check upon the failed 
institution, and negotiate the check 
into another member bank, so that 
the latter will receive payment through 
the clearing house the morning after 
the failure, from the clearing repre- 
sentative, which, for its partial or 
total security, holds assets of the 
failed institution, pledged for its reim- 
bursement.* 

But in no true view ofthe law can 
any instrument, in form of a check, 
drawn after the bank has suspended, 
have validity asa check; except where 
the rights of innocent purchasers are 
involved. Doubtless where a sup- 
posed check, drawn on a failed bank, 
or upon a purported banker, not in 
reality such, was negotiated to an 
innocent purchaser for value, he would 
have the same rights as against prior 
parties, as if the instrument was, in 
truth, a valid check. 


loing 
-ble in 
senta- 
exist 


MUST FACT THAT NAMED DRAWEE Is BANKER, 
BE INDICATED ON FACE OF CHECK? 

Messrs. A & Co. are conducting the 
business of bankers in a_ specified 
place. One of their depositors draws 
a check upon them, in which they are 
addressed simply as ‘A & Co., New 
York City,” and not “A & Co., bank- 


* See discussion of this subject in Banking 
Law Journal for January, 1904 p. I. 
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ers, New York City.” Is the instru- 
ment a check? 

At the January 1872 Term of the 
supreme court of Tennessee, the fol- 
lowing instrument was held a bank 
check : * 


CLARKSVILLE, TENN., March 11, 1865. 


Ten days after sight, PAY TO THE ORDER 
TT 
Two thousand DOLLARS, 
in currency, value received, and charge 
B. O. Kesee, 
per Geo. B. Faxon, Cashier. 
To Sturgeon, Clements ¥ Co., 
Louisville, Ky 


same to account, 


Sturgeon, Clements & Co. were 
bankers, and Kesee had $2,527.32 
in gold and $934.64 in currency on 
deposit with them. The court held 
that the instrument was a check, 
drawn on a firm of bankers, and re- 
fused to hold that the fact that it 
was made payable at a future day 
deprived it ofthe character of a check. 
The last stated view, that the in- 
strument may be a check, though 
made payable at a future day after 
date—that payability on demand is 
not an essential element—is now uni- 
versally discarded; but the case re- 
mains authority for the proposition 
that a check drawn on a banker, 
or firm of bankers, by name only 
without designation of the drawee 
as a banker or bankers, is none the 
less a check because the drawees are 
notaddressed asbankers. Mr.Daniel,t+ 
in his work on Negotiable Instru- 
ments, referring to this Tennessee 
authority, says: 

*See report of case in article on “Bank checks,” 
1 Southern Law Review, vol. 1 at page 613; see 


also,Planters Bank v.Kesee, 7 Heisk,(Tenn.) 200. 
* Dan. Neg. Inst. § 1568. 
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“It does not seem necessary that 
the drawee, where an individual,should 
be described as a banker; and an 
order addressed simply to ‘Messrs. A 
and B’ has been held a check, it be- 
ing proved that they were bankers. 
Between the original parties,the payee 
knowing them to be bankers, such 
an order might be regarded as a 
check with reason, although we think 
it would be better to require that 
the instrument should not be so con- 
sidered, unless its face showed that 
it was drawn on a banking house. 
But when transferred: to a bona fide 
holder without notice, it is clear that 
it should be regarded as a bill, if it 
would operate any advantage to him 
to do so.” 

Referring to the same authority, 
Mr. Morse in his work on Banks and 
Banking* also says: ‘If the address- 
ee is really a banker, this is sufficient 
to make theinstrumenta check though 
his character does not appear in the 
paper, except as against a holder 
without notice.” 

In a Wisconsin case+ a depositor 
having sufficient funds in the private 
bank of O M. Tyler of Waukesha, 
Wisconsin, took a blank form of 
check on the First National Bank of 
Milwaukee, ran parallel pencil lines 
through the words “ First National,” 
and wrote the words “O. M. Tyler” 
in pencil above them. The printed 
words “‘ Bank of Milwaukee’’ were not 
erased. The check, when completed, 
was as follows: 


$35. MILWAUKEE, Sept. 9, 1875. 
O. M. Tyler, 
z.svv --~-- Bank of Milwaukee. 
PAY TO —— Willets or bearer..... 
Thirty five DoLLaArs. 
W. D. Bacon. 





* Sec. 367. 
+ Cook v. Bacon, 45 Wis., 195. 
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This instrument was transferred for 
value by Willets to one Cork, both 
residents of Waukesha, about a week 
before the failure of Tyler, which oc- 
curred September 18, and Cork held 
the check until the failure without 
presenting it for payment. Cork as 
bearer or holder, sued Bacon and 
recovered judgment on the ground 
that the instrument was fictitious or 
fraudulent, being drawn upon a bank 
which had no existence; and that 
therefore there was a present and 
continuing liability to pay the money 
to the holder. This judgment is re- 
versed, and the instrument held a 
check, upon which the drawer was dis- 
charged to the extent of the loss, 
because of the holder’s laches in not 
presenting it for payment. The court 
said if the drawee of the check is 


sufficiently designated upon the check 
itself, or if the holder knew, in proper 


time, upon whom or what bank the 
check was drawn, then, as holder of 
a bank check, he was guilty of laches 
in not presenting it in due season, 
and the drawer would be discharged 
unless the holder could prove there 
were no funds in the hands of the 
drawee, for its payment, which he did 
not prove. The court held that the 
check itself sufficiently designated the 
person or bank upon which it was 
drawn, as from an inspection of the 
check itself, it could be ascertained 
with certainty that it was intended 
to be drawn upon O. M. Tyler per- 
sonally; and the unerased words 
‘‘Bank of Milwaukee,’ being ambig- 
uous Or meaningless, as qualifying 
the person of the drawee or as indi- 
cating the place of payment, could 
be rejected. Furthermore, it was 
shown that both payee and holder 
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had full knowledge who the drawee 
was, and of his place of business in 
Waukesha, in proper time to have 
obtained payment, hence they held 
the check at their own risk, and the 
drawer was discharged to the extent 
of the loss sustained by the drawee’s 
failure. 

So far as the authorities vo, there. 
fore, it would seem that where the 
drawee is a banker, although not in- 
dicated as such on the face of the 
instrument itself, the character of the 
instrument as a check is not affected. 
Should a case arise where such an 
instrument was acquired by a bona 
fide holder, without notice or knowl- 
edge that the drawee was a banker, 
he would probably be held entitled to 
have the instrument construed as a 
bill of exchange, if any of his rights 
were jeopardized by holding it to be 
a check. 


USE OF BLANK FORM OF ANOTHER BANK 


Cases often arise where a man will 
draw a check on a bank and use the 
blank form of another bank by strik- 
ing out the name of the bank on the 
blank, and inserting the name of his 
own bank as drawee. Checks of that 
kind are often paid. But the prac 
tice is open to objection. For ex- 
ample, a depositor keeps two bank 
accounts, one in Bank A, the other 
in Bank B, in the same, or adjoining 
towns. He issues his check on Bank 
A, but before it has been presented 
stops its payment for good and suffi- 
cient reasons. The holder of the 
check, being unable to obtain pay- 
ment from Bank A, and being aware 
oftheaccountin Bank B, fraudulently 
and criminally strikes out the name 
of Bank A, and writes over it Bank 
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B. Upon presentment of the check 
to Bank B, the drawer’s signature 
being genuine, there is danger of such 
a fraud being successfully perpetrated 
by payment of the check by Bank 
B. The safe banking practice is for 
the drawee to communicate with the 
drawer, when a check of this kind is 
presented, and learn whether it is all 
right, before making payment. 


POSITION OF DRAWEE’S NAME ON CHECK. 


The general form of check upon a 
bank, used by an individual deposi- 
tor, has the name of the bank- 
drawee at the head of thecheck. The 
general form of check used by a bank, 
which is a depositor, in ordering pay- 
ment of funds on deposit with an- 
other bank, has the name of the 
drawer bank at the head of the check, 
and the name of the drawee in the 
lower left-hand corner. Whether the 
name of the drawee bank is at the 
head, or atthe lower left hand corner, 
is immaterial. The instrument is 
a check in either case, provided it 
conforms in other respects, to the 
essentials of this class of instrument. 


SUFFICIENT INDICATION OF DRAWEE BANK. 


We have thus far seen that a check 
must be drawn upon a bank or bank- 
er, who must be doing business and 
not suspended, and ‘that where an 
individual named as drawee, is in 
reality a banker, it is not necessary, 
although of course advisable, that 
the check should, on its face, desig- 
nate him as a banker, except as 
concerns the rights of holders with- 
out knowledge that the drawee is a 
banker. 

Every check should, of course, be 
directed to the bank or banker by 
its or his usual name, style or firm, 
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to indicate to the holder to whom 
and where to present it for payment 
as well as to show the banker who 
it is that is called upon to cash it. 

If the banking corporation, or in- 
dividual banker, is thus properly ad- 
dressed by name, there can be no 
question; but questions sometimes 
may arise whether there has been a 
sufficient indication of the drawee. 
The Negotiable Instruments Law pro- 
vides that to be negotiable, where 
the instrument is addressed to a 
drawee “he must be named or other- 
wise indicated therein with reason- 
able certainty.’’* 

A check, dated at Virginia, Nevada, 
and drawn on the “Agency of the 
Bank of California,’’ where the bank 
had an agency at Virginia City for 
the receipt of deposits and payment 
of checks, was held not open to the 
objection that it lacked a_ sensible 
drawee. + 

In the Wisconsin case above referred 
to{ where the instrument in which 
was inserted the name “‘O. M. Tyler,”’ 
on the printed check form of the 
First National Bank of Milwaukee, 
and the words “First National”’ cross- 
ed out, was held a check, showing a 
definite drawee, Tyler being a banker 
though not named as such, the court 
said : 

“It is unquestionably the general 
rule that the drawee of a bill or 
check, whether an individual, copart- 
nership or corporation, should be 
sufficiently expressed and designated 
upon it. But the reason of the rule 
is only to enable the payee or hold- 
er to know upon whom he is to call 
for acceptance or payment; and it 

* Sec. 20, N. Y. Act. 

+ State v. Cleavland, 6. Nev. 181. 

t Cork v. Bacon. 
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has been held that when the name 
of the drawee was not inserted in 
the bill at all, but only the place 
where the payment was to be made, 
and where a person certain resided 
and did business, and only such per- 
son, the bill was sufficiently certain 
in that respect (Citing Gray v. Mil- 
ner, 8 Taunt., 739). In case of un- 
certainty as to the real drawee at- 
tempted to be expressed or desig- 
nated. or any ambiguity in the ad- 
dress of the check, then, as in all 
cases of written contracts and their 
construction, extrinsic evidence is 
admissible as to the subject matter 
and the parties, to make both cer- 
tain and show who and what was 
intended.” 

In the English case of Gray v. 
Milner, referred to above, an instru- 
ment in form of a bill of exchange, 
was not addressed to any person by 
name, but was addressed thus: ‘Pay- 
able at No. 1 Wilmot Street, oppo- 
site the Lamb, Bethnal-Green, Lon- 
don.” It was “Accepted. Charles 
Milner” and indorsed by the drawer 
to the plaintiff who, as indorsee, sued 
Milner as acceptor of a bill of ex- 
change. It was objected that the 
instrument, not being addressed to 
any person, was not a bill of ex- 
change according to the custom of 
merchants, but the court held the 
instrument was clearly a bill of ex 
change; that it was not necessary 
that the name of the party who 
afterwards accepted the bill should 
have been inserted, it being directed 
to a particular place, which could 
only mean to the person who resided 
there; and Milner, by accepting it, 
acknowledged that he was the per- 
son to whom ‘it was directed. 
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Thiscase, then, stands for t! ropo- 
sition that a bill of exchane> made 
payable at a particular house, is 
meant to be addressed to the person 
who resides at that place or house, 
Followed to its logical sequence, a 
depositor who draws upon his bank 
er, not naming him, but simply ad- 
dresses his order to the house or 
office where the banker does busi- 
ness, issues his check upon the bank 
er. But, we think, this is departing 
a little far from the requisite cer- 
tainty of drawee. In a later English 
case* one of the Judges said: “It is 
absolutely essential to the validity 
of a bill of exchange that it should 
have a drawer and drawee; and ex- 
cept for the case of Gray v. Milner, 
I should have doubted whether the 
making a bill payable at a particu- 
lar place was a sufficient address ” 

When cases come up involving the 
nature, rights of holders and liabili 
ties of parties upon instruments, in 
the form of checks, but addressed, 
without naming any drawee, to 
“banker at town of Jones,” or ‘“‘to 
23 Smithfield Street,’’ or the like, it 
will be time enough to go into the 
question of sufficient designation of 
drawee more extensively. 


EFFECT OF OMITTING DRAWEE. 


A check must, of course, have a 
drawee. 

Aninstrument which lacked a drawee 
was once declared a bill of exchange,t 
but this view was later discarded} 
by the English courts and an instru: 
ment, in form of a bill, but without 
a drawee, which, however, bore the 
signature of an acceptor, was held 

* Peto v. Reynolds, 9 Excheq. 410. 

+ Regina v. Hawkes, 2 Moo. C. C. 60. 

t Peto v. Reynolds, 9 Excheq. 410. 
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not a bill, for want of a drawee, but 
good as a promissory note of the 
acceptor, as the acceptance was a 
promise to pay. 

Unusual as it may seem, instru 
ments in the form of checks, but with 
the name of the drawee stricken out, 
are sometimes found in circulation, 
and the question arises, is such an 
instrument a nullity; if not, what is 
the effect, where the bank’s name is 
stricken out, or the name is omitted, 
of the instrument thus incomplete ? 

The Negotiable Instruments Law 
provides that, to be negotiable, the 
instrument “ must contain an uncon- 
ditional promise or order to pay a 
sum certain in money,’ and that 
“where the instrument is addressed 
to a drawee, he must be named or 
otherwise indicated therein with rea- 
sonable certainty*.’’ Further, that 
“where the language of the instru- 
ment is ambiguous, or there are 
omissions therein, the following rules 
of construction apply: * * * Where 
the instrument is so ambiguous that 
there is doubt whether it is a bill or 
note, the holder may treat it as 
either at his election.” 

There are two opposing judicial 
views in this country upon the effect 
of an instrument in form of a bill or 
check, but with drawee lacking: one, 
that the instrument has no effect as 
abill or noteand that the drawer can- 
not 'e held liable thereon, unless his 
liability to pay the amount can be 
established by other facts outside ; 
the other view, adopted by a major- 
ity of the courts that have passed 
upon the question, that the instru- 
ment is the promissory note of the 
drawer, and he is liable as maker. 

* Sec. 20, N. Y. Act. — 
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A case in Texas* will illustrate the 
first stated view. In a suit by the 
holder against the drawer of an un- 
accepted order, addressed to no one 
but otherwise in form of a check, it 
was held no recovery could be had 
in the absence of proof of other facts 
showing his responsibility. The court 
said : 

“‘The instrument is not a promis- 
sory note in its ordinary form, nor 
can it be treated as such, since there 
is no promise to pay in any event. 
The instrument is directed to no one, 
and therefore cannot be considered 
a draft or bill of exchange. Had it 
been accepted by any one, that ac- 
ceptance would have constituted a 
promise to pay in the acceptor, and 
then the maker might have become 
liable as surety Or guarantor; but as 
there is no drawee or acceptor the 
maker cannot, without allegations 
and proof of other facts setting forth 
and establishing his liability, be held 
responsible. Theinstrument,with the 
exception of the want of a drawee, 
is in the ordinary form of an accom- 
modation bill or draft, on which the 
maker cannot be held liable until 
after an acceptance or non-accept- 
ance. We think the instrument, as 
it is, is an imperfect bill or draft, for 
the payment of which noone is liable. 
With proper averments, showing the 
objects and purpose of the parties, 
and that the maker intended to 
bind himself in the first instance to 
pay the same, he might possibly be 
held responsible without a drawee or 
acceptor, but not otherwise.” 

In an early Massachusetts case t 


Ball sued Allen upon the following: 


~ * Watrous v. Halbrook, 39 Tex. 572. 
+ Ball v. Allen, 15 Mass. 433. 
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us ave mad a BANK 
Boston, Oct 17, 1816 
100 Dollars Cents 
Pay to No. 100 


one hundred dollars jj 


' 
or bearer 


for account of 
JAMES ALLEN 





To the cashier 


The instrnment was a common 
printed check form,the word ‘“‘Union”’ 
being cancelled. The plaintiff rested 
his claim on the bare possession of 
the paper. The court said ‘the mere 
possession of a paper drawn in form 
of an order, there being no drawee 
in existence, cannot entitle the pos- 
sessor to an action in any form. For 
the paper may have been carelessly 
dealt with, as being imperfect, and 
may have come to the possessor by 
finding.’’ The court said, the paper 
was not a note payable to bearer, 
for want of a promise. But it said 
the holder could entitle himself to 
recover by showing that he came 
fairly by it for a valuable considera- 
tion. 

In a later case* involving a simi- 
lar bearer check form of the State 
Bank, the word “State’’ having a 
line through it, the bearer proved 
that it came to his hands for a valu- 
able consideration five years after it 
was made, and the court held the 
drawer was liable to him for money 
had and received 

And still more recently, the supreme 
court of Massachusettst held an in- 
strument without a drawee, to be 
the promissory note of the drawer, 
declaring that the former statements 
of the court in the Ball-Allen case 

* Ellis v. Wheeler, 20 Mass. 18. 

+ Almy v. Winslow, 126 Mass. 342. 


were not law, so far as inconsistent. 
The instrument in suit was as fol. 
lows: 


New Bedford, April 26, 1 
On demand, with interest, foi 
received, please pay Charles Alm 
der fifty-five 33-100 dollars. 
George F. Winsiu: 
Asa C. 


Witness : Smith. 


The suit was by the payee, Almy, 
against Winslow, thedrawer or maker 
The language of the court gives fully 
the reasons why such an instrument 
should be held the promissory note 
of the drawer, and we therefore quote 
it: “The only question in this case 
is whether the instrument sued on is 
or is not a witnessed promissory 
note. That it is witnessed is admit- 
ted. The controversy is as to the 
legal effect to be given to its terms. 
It does not purport to be a mere 
acknowledgment of the existence of 
a debt, and is admitted to have been 
given for a valuable consideration. 
It is in the form of a draft or bill 
of exchange, except that it is not 
addressed to nor drawn upon any 
one, and therefore lacks one essen- 
tial characteristic of a bill. It is not 
in the ordinary form of a promis 
sory note, for it is not in express 
terms a promise, but a request to 
pay. It is familiar law, however, 
that no particular form of words is ° 
necessary to constitute a promissory 
note. There need not be a promise 
in express terms, it being sufficient 
if an undertaking to pay is implied 
in the contents of the instrumeut. 

“The instrument sued on was in 
tended by the parties to take effect 
as a contract. The language im- 
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ports this; and no other inference 
can be drawn from the fact that it 
was given for value. It cannot oper- 
ate as a draft, check or bill of ex- 
change because there is no drawee. 
To be operative at all, as a contract, 
it must be as a promissory note. It 
was said in Edis v. Bury, 6 B & C. 
433 by Lord Tenterden that ‘where 
a party issues an instrument of an 
ambiguous nature, the law ought to 
allow the holder, at his option, to 
treat it either as a promissory note 
or a bill of exchange.’ * * * There 
seems to be no injustice in holding 
that an instrument in the form of 
that sued on is to be regarded, in 
passing upon the rights of the sign- 
er and the payee, as a promissory 
note. The signer, having made the 
instrument in the form of a bill of ex- 
change, but without addressing it to 
any one as drawee, may properly be 
held to have intended to assume the 
absolute liability to pay, which he 
would have assumed if he had ad- 
dressed the instrument to himself. 
Any other view makes the instru- 
ment valueless. It does not contain 
anything which informs the payee 
what is to be done in order to fix 
the liability of the signer. If the 
undertaking of the signer is not ab- 
solute, it is nothing.” 

The court, therefore, held the in- 
strument in suit in legal effect a 
promissory note, and being witness- 
ed, the defense of the six year stat- 
ute of limitations was not available. 
Thecourt, after repudiating the state- 
ment in the Ball-Allen case that a 
check form ofthe Union Bank payable 
to bearer, with name of drawee bank 
stricken out, was not a note payable 
to bearer, then referred to the later 
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decision in the case where a similar 
check form of the State Bank, pay- 
able to bearer, with name of bank 
erased, was sued on by a bearer who 
proved he had given value therefor, 
and was awarded a recovery against 
the drawer, for money had and re- 
ceived, saying: ‘‘This can be upheld 
only on the ground that the instru- 
ment was negotiable and imported 
an absolute undertaking by the sign- 
er, and was in effect, though not in 
apparent form, a promissory note.”’ 

Other cases to the same effect are 
as follows: 

The following instrument came be- 
fore the supreme court of Illinois :* 


| $88.00. 
Forty-five days after date, pay to the 
order of William. Hermann, eighty-eight 


Chicago, Oct. 10, 1873. 


dollars, value recetved, and charge the 
same to the account of 


To Petilion Bros. 


| 

Indorsed by Hermann to Lorden, 
who sued Petillon, and was awarded 
recovery on the ground that the in- 
strument was the negotiable promis- 
sory note of Petillon Brothers. 

The following instrument was sued 
on by the administrator of Morris, 
payee, against the signer, Brooks: 





Charleston, Llls., July 15, 1889. 
Pay William Morris, one hundred and 
five and 70.100 dollars, with eight per 


cent. interest. B. £. Brooks. 


The court said:+ “It is insisted 
that the instrument is an imperfect 


check or order for the payment of 
money, the name of the drawee be- 


* Petillon v. Lorden, 86 Ill, 361. 
+ Brooks v. Brady, Admr. 53 Ill. App. 155. 
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ing omitted, and that recovery could 
not be had upon it except on proof 
that payment had been demanded 
of and refused by theintended drawee, 
or upon surrender of the check or 
order and proof of the original in- 
debtedness, which its payment would 
have discharged. We think that as 
between the parties the instrument 
was in legal effect a note. It is not 
important to inquire whether itis a 
negotiable promissory note, for the 
case is in legal contemplation, as 
between the original parties to it.” 

In Kentucky and Indiana, also, an 
instrument in form of an order, with- 
out a drawee, has been treated as 
the note of the drawer.* 

From the foregoing, the majority 
judicial view is seen to be to this ef- 
fect: The omission or erasure of 
the drawee from an instrument in 
form of a check, deprives the instru- 
ment of that character, but does 
not vitiate it, or make it a nullity, 
and the instrument will be enforce- 
able as the promissory note of the 
drawer. 

If, notwithstanding the instrument 
has no drawee, it is accepted, it then 
becomes the obligation of the accep- 
tor; but the authorities do not leave 
it clear whether, in such event, the 
character of the instrument becomes 
a bill, on the theory that the ac- 
ceptance supplies the omission of the 
drawee, so that the drawer’s liabil- 
ity is as drawer, and contingent, or 
whether it remains a note of the 
drawer, as well as of the acceptor.t 


WHERE BANK BOTH DRAWER AND DRAWEE. 


A check drawn on a bank by its 


” Bradley v. Mason, 6 Bush, 602; Bunting v. 
Mick, 5 Ind. App. 289. 
+See Wheeler v. Webster, 1 E. D. Smith, 1. 
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own cashier, is in effect, the promis. 
sory note of the bank, payable on 
demand. . In such case, the rules that 
before the drawee can be held liable, 
he must accept the instrument, and 
that to hold the drawer liable, there 
must be demand, and notice of non. 
payment to the drawer, do not apply, 
the drawer and drawee being the same. 

The following case came before the 
supreme court of Florida.* On May 
6, 1862 the authorized agent at 
Tallahassee of the Southwestern Rail- 
road Bank at Charleston drew a 
check on that bank for $850 cur- ; 
rency, which value he received from 
the payee in currency of the Confed- 
eracy, duly accounting for same to 
his principal. This check passed by 
indorsement to the plaintiff. It was 
not presented to the drawee bank 
at Charleston until September 17, 
1866, after the agent who drew the 
check, had ceased to be the bank's 
agent and had had full settlement 
with the bank. Liability was denied 
by the bank at Charleston on the 
plea of laches on the part of the 
plaintiff in not presenting the check 
for acceptance and payment in a 
reasonable time to such bank; but 
the court held that the drawer and 
drawee being one, the check was, in 
legal contemplation, the promissory 
note of the bank, payable absolutely 
and at all events, whenever presented 
for payment according to its pur- 
port, and no other demand need be 
made,except by bringing suit thereon. 

One of the justices in this case 
(Long, J.) in a dissenting opinion, 
contended that the liability of the 
bank in such a case was that of 
drawer, who would be discharged to 





* Bailey v. Southwestern Railroad Bank, 11 
Fla. 266. 
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the extent of any loss sustained by 
failure of the holder to present ina 
reasonable time; that to avoid the 
plea of laches the holder must show 
clearly and affirmatively that the 
drawer bank had sustained no dam- 
age by the delay. He said: ‘What 
protection could the Southwestern 
Railroad Bank have, against a prof- 
ligate or dishonest agent (which is 
not the fact in this case) consider- 
ing the check, as is assumed by a 
majority of the court, to be in the 
nature of a promissory note, and 
the drawer not entitled to notice? 
Such a doctrine would entirely de- 
stroy these facilities of trade, and 
clog the wheels of commerce.” His 
contention was that the agent should 
be regarded as distinct from the 
principal, and that if the contrary 
were held, ‘“‘no principal could pro- 
tect himself against his agent, and 
vice versa; for in the present. case it 
cannot be doubted that if the check 
had been duly presented and pay- 
ment refused, the holder could have 
given notice to the agent and sued 
him for the amount of the check, and 
the agent in turn could have sued the 
drawee upon taking up the check.” 
3ut the law seems to be firmly es- 
tablished tothecontrary: that where 
a check is drawn on a principal, by 
an authorized agent, drawer and 
drawee are one, the instrument is in 
effect the demand promissory note 
of the bank, and no degree of delay 
in demanding payment, short of the 
statute of limitations, will defeat the 
holder's right to collect it of the bank. 
CHECKS “PAYABLE IF DESIRED” ETC. 


The following form of check is fre- 
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quently met with in daily business: 


Manufacturerstown, lowa, Aug. 7, 7904. 
THE FACTORY NATIONAL BANK. 
Pay to the order of.... Jones F Stevens... 
Five hundred 

$500. 
Payable if desired at 
North National Banh, 
Chicago. 


Dollars. 


Andrew Andrews. 





This check is issued by a deposi- 
tor in a bank in a local town which 
bank, by arrangement with its city 
correspondent, provides for its pay- 
ment when presented to the latter 
through the clearing house, the city 
bank charging its amount to the 
home bank, or remitting it to the 
latter as so muchcash. Some of the 
clearing houses which provide for 
their banks a scale of charges for 
collection of out-of-town checks, pro- 
hibit the presentment of instru- 
ments of this character through the 
exchanges, as while the instrument 
is virtually an out-of-town check and 
ultimately goes to the out-of-town 
bank for final redemption, it escapes 
the collection charge upon out-of- 
town checks by reason of being made 
payable by acity,clearing-house, bank. 

Such a check has two drawees, 
hence is not a negotiable instrument, 
for uncertainty of drawee,* but must 
be deemed a non-negotiable order 
for the payment of money, subject 
in the hands of the holder, to all the 
defenses and equities attendant upon 
non-negotiable instruments. 





* See our views more fully expressed on this 
point, 20 B. L. J. p. 349. 


(Continued in next number.) 
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LEGAL EFFECT OF VARIOUS FORMS OF CERTIFICAT| 


CONSIDERED WITH REFERENCE TO 


PROPER INDORSEMENT, AS A 


ANKS often certify checks payable 
to order, both for depositors and 
for holders, before they are indors- 

ed by the payee. The forms of certi- 
fication are various. 

Following are common forms in use 
by New York banks, accompanied by 
name of bank, teller and date. 

** Certified.” 

‘*Certified. 

House.’ 


‘*Certified. Payable through N. Y. 
Clearing House.” 


‘‘Accepted. Payable through N. Y. 
Clearing House.” 


Some of the forms in use by banks 
in the same or adjacent cities, which 
keep deposit accounts with New York 
banks, are these: 

‘‘Accepted. Payable at A. National 

Bank, N. Y. 
B. National Bank, Jersey City.” 

‘‘Accepted. Payable at A. National 

Bank, N. Y. 
Trust Company of New York.” 

The ordinary method of transfer of 
title to checks, as to other negotiable 
instruments, payable to order is by in- 
dorsement of the payee. This method 
of transfer to a holder in due course, 
entitles him to enforce payment of the 
check free from any defenses or equities 
to which it might have been subject in 
the hands of his transferor. Conse- 
quently, when the check is properly in- 
dorsed, the bank’s payment to the in- 
dorsee or holder, is safely made. 

But the title or ownership of checks, 


Good through Clearing 


rHE RIGHT OF THE 
PRE-REQUISITI 


CERTIFYING BANK T\ 


TO PAYMENT. 


as well as of other negotiable 
ments, payable to order may b: 
ferred without indorsement 

payee, by mere delivery of the 
ment. The effect, however, of this 
method of transfer is to vest in the 
transferee only such right and title as 
was held by the transferror; if the in- 
strument was subject to equities in his 
hands, it is equally so in the hands of 
the transferee. 

Viewing the two methods of transfer 
of ‘‘order” instruments above stated— 
by indorsement carrying freedom from 
equities and by delivery, carrying sub- 
jection to equities—it is obvious that 
when banks certify checks payable to 
order, not yet indorsed, by which they 
obligate themselves to pay the amount 
to the lawful holder on presentment, 
they intend to couple with and make it 
a part of their contract, that the check 
shall be properly indorsed before they 
can be compelled to pay it; the clear 
reason being that only under proper 
indorsement is a clear title, free from 
equities, shown by the holder, entitling 
him to payment and protecting them 
in making it; for if the contract of cer- 
tification did not have this protective 
element or condition, banks might be 
constantly called upon to pay holders, 
without indorsement, some of whom 
might and some might not be entitled 
to the money; continually required to 
investigate and inquire into the rights 
of holders of unindorsed checks, and 


trans- 
> the 


instru- 
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finally either to pay at their own risk 
and peril, or refusing to pay, be com- 
to undergo the trouble, annoy- 
nd expense of defending a law- 
brought by the holder wherein, 
should he succeed in showing not only 
title, but title to which there was no 
valid defense, the bank would be mulct- 
ed for court costs, in addition; further- 
more, being compelled, before feeling 
absolutely safe in paying, to appeal an 
adverse judgment up to the highest 
tribunal. 

Therefore, whether or not, ultimate- 
ly, the holder of an unindorsed check 
establish his right to the money 
represented thereby, it would seem to 


pelled 
ance 
suit 


should 


be an unsound policy which would 
throw the burden upon the banks of 
determining this question. The banks 
make daily payments in large number 
and volume and with great rapidity. 
Where a certified check is properly in- 
dorsed, the indorsement is a protection 
and payment can be promptly made, 
but, if unindorsed, the bank, in the 
multitudinous number of its payments, 
has no time to stop and go below the 
surface of things; it is only practicable 
for it to act according to the face and 
back of the check, and it must refuse 
payment. 

As said, the banks in making the 
contract of certification, always have 
in mind this condition, as a part of its 
terms, that the contract only obligates 
them to pay in case the check is proper- 
ly indorsed. But while it is the general 
understanding of bankers, that the con- 
tract of certification carries with it a 
condition or qualification, that the bank 
is not bound to pay unless the check is 
properly indorsed, the courts, it seems, 
draw a distinction in this respect 
between unindorsed checks which are 
certified for the drawer, and checks 
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certified for a holder without indorse- 
ment, in the first case holding that the 
bank’s contract to pay is conditioned 
upon the check being properly indorsed, 
in the second case holding that no such 
condition is coupled with the ordinary 
contract of certification, and that where 
the holder of an unindorsed certified 
check can prove good title, and that the 
drawer had no defense to it, the bank, 
which has assumed the drawer’s obli- 
gation, must pay it to such holder. 

The following cases show the dis- 
tinction: 

Inthe July number we published the 
full opinion of the Appellate Division 
of the New Yorksupreme court in the 
case of Meuer v. The Phenix National 
Bank. A check on the bank had been 
given by one Johns toone Muir. Muir, 
the payee, transferred it for value to 
Meuer, the plaiatiff, but did not indorse 
it. The bank certified the check for 
Meuer thus: 

‘‘Good through the Clearing House 

Phenix National Bank 
Malaby.” 

But the bank refused to pay the check 
without the indorsement of the execu- 
tor of the payee, which the latter re- 
fused tomake. The appellate division 
holds the bank must pay the check to 
-Meuer, without indorsement, as Johns, 
who gave the check, had no defense to 
it against the payee, and the payee re- 
ceived full value for it from Meuer. 
The bank, we understand, still persists 
in its refusal to pay, and is carrying the 
case up to the court of appeals, the 
highest tribunal. 

The ground of the decision is, in 
brief, as follows: 

Title to the check, subject to equities, 
passed by its delivery without indorse- 
ment by payee to holder. Butasthere 
were no equities between drawer and 
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payee, the holder had good, enforce- 
able title against the drawer. When the 
bank certified the check, the drawer 
was released, and the bank assumed his 
place; the certification was a new con- 
tract between bank and holder, substi- 
tuting the obligation of the bank for 
that of the drawer, thecertification was 
a contract by which the bank agreed to 
pay the check to the holder, and the 
check and certification operated as an 
assignment of the funds to the credit 
of the drawer with the bank, and the 
bank became liable to the holder. 

This decision, we see, goes on the 
ground that the contract of certification 
‘* good’ was an absolute promise to pay 
the holder, in discharge of the drawer, 
and net a promise coupled with a con- 
dition to pay only if the check was prop- 
erly indorsed—an absolute liability, and 
not a liability conditional upon proper 
indorsement of the check. 

The case of Freund v. Importers & 
Traders National Bank, decided by the 
court of appeals in 1879,* is also to 
the effect that a bank’s certification of 
an unindorsed check as ‘‘ good” fora 
holder makes it liable to pay the amount 
to him where he has good title and right 
to enforce because of no equities, even 
though the check has not been indorsed ; 


in other words, that the bank’s obliga- - 


tion to pay, arising from such form of 
certification, is not conditional upon in- 
dorsement. In that case, depositors 
issued their check to order of a firm of 
payees, and the payees transferred the 
check for value, but without indorse- 
ment. The holder had the check cer- 
tified as good, after which the drawers 
notified the bank not to pay. There- 
after the bank, upon receipt of indem- 
nity, paid the check tothe holder. The 
drawers sued the bank and were held 


* 96 N. Y. 352. 
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not entitled to recover. The court after 
holding that title could be transferred 
without indorsement, subject to equit- 
ies, said: 

‘‘ Before notice to stop payment 
bank, on th> presentation of it by Blun 
(the holder by delivery from the payees) 
had certified it as good. If Biun & 
Sons were then the holders and owners 
of it, with such right as that they could 
enforce it against the makers, the cer- 
tification of it by the bank has al! the 
legal effect which the same certification 
would have had, had it been indorsed 
by the payees. That legal effect isthe 
same as if the bank had paid the money 
upon it, with the proper indorsement 
of the payees. By the certification of 
anegotiable check, properly negotiated, 
the bank becomes liable to the owner 
of the certified paper, and is bound to 
have in readiness the money to meet it, 
from the fund drawn upon. When the 
check is not negotiable, or has not been 
indorsed, but has by assignment come 
into the hands of a lawful owner, who 
has .a right to enforce it against the 
maker, the effect is the same. ’ 
Blun & Sons became the lawful assig- 
nees and owners of the instrument, and 
entitled to have and enforce payment, 
and after the certification by the bank 
to have payment from it, at the charge 
of the plaintiffs.” 

The above quoted language of the 
court of appeals in i879 is clear and 
explicit to the effect that a bank's cer- 
tification for the holder of an unindors- 
ed check that it is ‘‘good" binds and 
obligates it to pay such holder, where 
he-had enforceable title against the 
drawer, although the check is not in- 
dorsed; that the certification ‘‘good”’ is 
not coupled with an implied condition 
that the obligation only exists to pay 
the check when properly indorsed. 


, the 
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The distinction between this absolute 
obligation incurred by a bank which 
certifies, for a holder, an unindorsed 
check, to pay, where the latter shows 
enforceable title, and the conditional 
obligation to pay only when the check 
is indorsed, incurred by the same form 
of certification, such as ‘‘ good,” or 
‘certified, ’’ for the drawer of the check, 
is clearly pointed out by a case which 
came before the same court in 1887.+ 
A depositor in the First National Bank 
of Jersey City purchased a diamond, 
and in payment drew his $500 check 
to his own order on the bank, which he 
procured to be certified as follows: 

‘* Certified. 
First National Bank, Jersey City, 
Payable at the American Exchange 
National Bank, New York. 
. Omberson.”’ 

After having the check certified the 
drawer, without indorsing it, delivered 
it to the seller of the diamond. The 
latter sued the bank on the check and 
was denied recovery. The court said 
the certification of the check ‘‘operated 
as a promise to pay it upon presenta- 
tion at the American Exchange Bank 
bearing Wilder’s (the drawer’s) indorse- 
ment. The obligation of the bank as 
shown thereby amounts to a representa- 
tion that the drawer has funds in the 
bank with which to pay the check, and 
that it will retain and pay them to the 
holder through its agency in New York 
upon presentation there bearing the 
proper indorsements.”’ 

Further, the court said: 

‘Such a contract the bank had aright 
to make, limiting its liability to an 
order indorsed by the depositor, or his 
payee, and the depositor had the right 
to impose upon the bank the condition 





t Lynch v. First National Bank of Jersey 
City, 107 N. Y. 179. 


that this money should be paid out by 
it only, upon a check indorsed by him- 
self or its payee. If the bank should 
disregard such a requirement it would 
do so at its risk, but the holder has no 
legal right to impose such a liability 
upon it against its consent. It would 
certainly add much to the hazard of the 
transmission of funds by check, draft 
or otherwise, through the mail or ex- 
press, if the banks or agencies upon 
which they were drawn, should be com- 
pelled to pay them to the holder by an 
action at law, where they do not bear 
upon their face the evidence of the per- 
formance of the condition upon which 
the drawer has authorized their pay- 
ment.” 

Thecourt distinguished this case from 
the Freund case as follows: 

‘It was held in Freund vy. Bank, that 
a certification by the bank of a check 
in the hands of aholder who had pur- 
chased it for value from the payee, but 
which had not been indorsed by him, 
rendered the bank liable to such holder 
for the amount thereof. By accepting 
the check the bank took, as it had the 
right to do, the risk of the title which 
the holder claimed to have acquired 
from the payee. Insuch case the bank 
enters into contract with the holder by 
which it accepts the check and prom- 
ises to pay it to the holder, notwith- 
standing it lacks the indorsement pro- 
vided for, and it accordingly held that 
it was liable on such acceptance upon 
the principles that control the liabilities 
of other acceptors of commercial paper. 
In the case at bar, the certification of 
the bank was made at the request of 
the drawer and was subject to the con- 
dition imposed by him, plainly written 
in the check, that it should not there- 
after be payable except by his indorse- 
ment.” 
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A third case, decided in 1890,* is 
similar to the last. The bank certified 
a check using the word ‘‘Certified,”’ for 
the drawer, made payable to his own 
order. The drawer transferred it with- 
out indorsement to a purchaser for 
value. The bank was held not bound 
upon its certification to the holder, as 
it was made on condition that the check 
should be indorsed by the payee. 

As the result of the above cases, the 
following condition of law is seen: 

When a bank certifies a check, for 
the drawer, by a form of certification, 
such as “good” or ‘‘certified,” the cer- 
tification obligates the bank to pay only 
on condition that the check is properly 
indorsed; but when a bank so certifies 
an unindorsed check for a holder, other 
than the drawer, no such condition is 
implied; the bank promises to pay the 
holder if he has good, enforceable title, 
notwithstanding the check lacks proper 
indorsement. 

Do bankers realize the distinction in 
the legal effect of their contract of cer- 
tification, as a binding obligation upon 
themselves, when they certify an un- 
indorsed check for the drawer, and for 
a holder other than the drawer? It 
would seem not, as whatever the form 
of certification stamp of a particular 
bank, the same form is used, generally, 
in both cases; and yet, when the bank 
certifies such an unindorsed check for 


* Goshen National Bank v. Bingham, 118 N. 
Y. 349. 
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the holder, it is contracting unt: 
in many cases, a deal of trouble, 
fore it can safely pay, it must | 
the holder without indorsement ‘s 
titled to the money; it has no ri 
fall back on the lack of indorsen 
a sufficient reason for not making pay. 
ment—it must take the trouble of in- 
vestigating or abide the conse 
of refusing payment. 

Decisions so holding have been made, 
we have seen, where the form of certi. 
ficate has been ‘‘certified”’ and ‘ good.” 

We think, however, if a bank should 
use the form ‘‘good when properly in- 
dorsed,”’ this, by expressing the con- 
dition of indorsement as a part of the 
bank’s contract, would protect it in such 
cases and justify its refusal of payment 
until the check was properly indorsed. 

It would seem highly advisable in 
view of the law which makes the dis- 
tinction stated that banks should so re- 
vise their forms of certification, as to 
make their contracts express in clear 
and unmistakable terms the intention 
and agreement that only when the check 
is properly indorsed does it become 
a binding obligation upon the bank, 
and not otherwise. 

By this means they would escape the 
trouble, expense, risk, etc., attendant 
upon the payment or refusal to pay, 
certified checks presented for payment 
without indorsement, where certifica- 
tion was made for a holder other than 
the drawer. 
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A DANGEROUS FORM OF NOTE. 


tERN BANKS HAVE LOST MONEY 


SION 


ATTLE raising is one of the great 
industries of our country, and in 
its prosecution, the same as in 

many other industries, the cattle raisers 
require advancements of money, to be 
repaid when the cattle become ready 
for market and are sold. In the sup- 
plying of this money the banks in the 
West findemployment for largeamounts 
of their funds. Loans to cattle raisers, 
secured by chattel mortgages on cattle 
and evidenced by promissory notes 
given directly to the banks, is recog- 
nized as a lucrative branch of Western 
banking business. But frequently the 
transaction takes the form of loans to 
the cattle raisers by the commission 
houses in the live stock centers, secured 
by note and mortgage, and when these 
commission houses themselves need 
funds, they procure same by sale of 
cattle paper so taken, before its matur- 
ity, to banks that are in the market for 
such class of security. 

It is this class of transaction with 
which this article has to deal. 

A form of note commonly used is 
shown in opposite column. 

The note herein set out actually rep- 
resented a transaction such as we have 
described. Noble, the owner of cattle 
in Butler County, Kansas, executed this 
note to the commission company for 
money received, and gave the com- 
mission house, as security, a chattel 
mortgage upon the cattle which proe 
vided that the mortgagor should retain 


ON CATTLE 
HOUSES, 


NOTES PURCHASED FROM COMMIS- 


possession of the cattle, and, when they 
were marketed, they should be cons 
signed to the commission house, sold, 
and the proceeds applied in payment of 
the indebtedness on the note, the sur- 
plus, if any, going to Noble, and per- 
mission being given to the mortgagor 
to himself market the cattle and pay the 
note with the proceeds. 


$7433.88. 
Kansas City, Kan., May 29, 1900. 
182 days after date without grace for 
value recetved I promise lo pay lo Goodloe- 
McCleiland Commission Company, or or: 
der, seven thousand four hundred thirty- 
three and 88-100 dollars, at the office of 
Goodloe- McClelland Commission Com- 
pany, Kansas City, Kansas, with interest 
From maturity at eight per cent. per an 
num. The makers and indorsers hereby 
severally waive protest, demand and notice 
of protest and non-payment, in case this 
note ts not paid at maturity, and agree to 
all extensions and partial payments before 
or after maturity without prejudice to the 
holder. Ed. Noble. 


FORM OF NOTE COMMONLY USED. 


As has been stated, in transactions of 
this nature, the commission houses that 
make heavy advances to the cattle rais- 
ers before the cattle are marketed fre- 
quently have need themselves to raise 
money which they obtain by sale and 
transfer of the stock raisers’ notes and 
mortgages held by them. So it wasin 
the case of the noteabove set out. The 
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Goodloe-McClelland Commission Com- 
pany sold this note and the mortgage 
securing it, long before its maturity, to 
the City National Bank of Kansas City, 
Missouri, receiving full value. 

Furthermore, in transactions of this 
nature, it frequently happens that the 
cattle which have been mortgaged are 
ready for market before the note 
matures and in such cases, the cattle 
are marketed and the proceeds applied 
in satisfaction of the note before its 
maturity. In cases where before such 
marketing of the cattle, the note has 
been transferred by the commission 
house, it occasionally happens that the 
cattle raiser, who has made the note, 
knows nothing of the transfer, and when 
his note is paid and satisfied by the 
proceeds of the cattle in the hands of 
the commission company he expects 
his note back from the commission 
company, paid and satisfied. But if 
the commission house proves dishonest, 
as unfortunately has been the case in 
several instances, it will receive the 
proceeds in payment of a note which it 
no longer owns and make no accounting 
to the real owner, the bank which has 
purchased the note. 

Herein lies the danger to the banks 
which purchase notes executed in this 
form, secured by chattel mortgage from 
commission houses before their matu- 
rity. The banks have allalong regarded 
this note as a negotiable instrument, so 
that its payment by the maker before 
its maturity would be no concern of 
theirs. As holders of negotiable notes, 
secured by chattel mortgages on cattle, 
they have thought themselves secure in 
recourse upon the makers of the notes, 
as well as upon the security, in event 
of non-payment to them. 

But, unfortunately for the banks 
which have purchased such notes, it 
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has been judicially decided that the 
form of note above set out, given by 
cattle men to commission houses, is 
not a negotiable instrument, hence 
when this note is sold before maturity 
to a bank for value, secured by mort- 
gage on cattle, the bank is merely buy- 
ing a gold brick, wherever the com- 
mission house proves dishonest by 
receiving payment before its maturity 
and appropriating the amount. The 
note, being a non-negotiable instru. 
ment, is subject to the same defenses 
in the hands of the bank which pur- 
chases it, as it is in the hands of the 
commission house to whom it is origin- 
ally given, and if the note has been 
paid by the maker to the commission 
house before its maturity, without 
notice of the assignment to the bank, 
he is protected from paying it again 
and the bank, instead of having a good 
negotiable instrument, fully secured by 
mortgage on cattle, has merely a doubt- 
ful claim against the dishonest and prob- 
ably irresponsible commission house. 
This was the very thing which hap- 
pened in the case of the note for $7,- 
433-88 we have set out above, which 
was purchased by the City National 
Bank of Kansas City, Missouri. This 
note, dated May 29, did not 
mature until 182 days after its date. 
On August 16, 1900, after the note and 
mortgage had been sold by the commis- 
sion house to the bank, Noble, the 
cattle raiser who made the note, sold 
42 head of the steers covered thereby 
in the market and mailed a check for 
the proceeds to the commission com- 
pany; later, on November 9, 1900, still 
before maturity of the note, Noble sold 
69 head of the cattle and forwarded the 
proceeds to the commission company. 
The commission company, instead of 
paying over the money to the Kansas 


1900, 
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City bank which owned the note, ap- 
plied it to other indebtedness of Noble. 
When the note matured and the facts 
connected with the transaction came 
out, the bank brought a replevin suit 
to recover the cattle from the parties to 
whom they had been sold. In this 
suit* the court said that the right of 
the bank to recover was to be tested by 
the question whether the note it held 
was a negotiable or a non-negotiable 
instrument. ‘‘If” said the court, ‘‘the 
note and mortgage on which the bank 
bases its claim are non-negotiable, the 
purchasers of the cattle can make the 
same defenses that Noble could have 
made as against the claim of the com- 
mission company.” 

The court, after full consideration, 
held the note non-negotiable because of 
the following clause: 

‘‘The makers and indorsers 
hereby agree to all extensions and par- 
tial payments before or after maturity 
without prejudice to the holder.”’ 


This clause, the court held, destroyed 
the negotiability of the note by making 
the time of payment uncertain and in- 
definite, as it may be changed and 
extended at any time either before or 
after maturity, at the volition of some 
of the parties to the paper. The note, 
therefore, is deprived of the character 
and advantages of negotiable paper. 
As a consequence, the same defenses 
were open to the note in the bank’s 
hands, as if it had been sued on by the 
commission company and the bank 
could not recover. 

The amount of the above note isa 
serious sum of money for any bank to 
lose as the result of misjudging the 
negotiable character of a promissory 
note. The decision rendered shows 
how necessary it is for the banks, which 


* City National Bank of Kansas City, Mo. v v. 
Gunter Bros. decided June 6, 1903. 


* + 


invest their funds in negotiable instru- 
ments, to be thoroughly familiar with 
the law affecting negotiability of the 
paper whichthey purchase. There are 
evidences that the error of the bank in 
this casein assuming the note purchased 
to be a negotiable instrument, is not 
confined to this single institution, but 
that it is more widespread. 

The loss to the bank in this case, has 
been followed by a further decision* 
in which another bank, this time an 


Iowa institution, has been declared the 
victim as the result of purchasing this 
identical form of note. 

In the case to which we refer, the 
Citizens’ National Bank of Des Moines 
purchased the following note from the 
payees, before maturity: 


$3636. 83. 
New Murdock, Kan., 
270 days after date without grace for 

value received we promise to pay te Ladd, 

Penny ‘F order, 

hundred and thirty-six and 83-100 dollars 

at the office of Ladd, 


Sept. a, # YOO. 


Swasey, or thirty six 
Penny $F Swasey, 
live exchange, City, with 
interest after maturity at eight per cent. 
per annum until pata. 

hereof hereby 
protest, Aida and notice of protest and 
non-payment tn case this note ts not paid 
at maturity, 


stock Kansas 
The makers and 


indor severally waive 


to all extensions 
and partial payments before or after ma- 
turity, without prejudice to the holder. 
R. A. Sykes F Sons. 
Due June 19, 1900. 


and agree 


The note was indorsed as follows: 


Notice, demand and protest waived. 
Payment guaranteed. 
Ladd, Penny F Swasey. 


On September 28, 1899, the payees 





. Sy kes et al v. Citizens’ Nat. Bank of Des 
Moines, Supreme Court of Kansas, April 9, 1904. 
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transferred the above note to the Citi- 
zens’ National Bankof Des Moines, with 
the chattel mortgage given to secure its 
payment. In March, 1900, still before 
its maturity, the makers shipped four 
cars of cattle to the payees, saying that 
they wanted the cattle sold and to pay 
the note, the makers not knowing that 
the payees had discounted and assigned 
the note to the bank. The payees 
after selling the cattle and crediting 
the proceeds to the account of the mak- 
ers, wrote the latter a letter stating: 
‘* We applied the proceeds of your sale 
as directed, and will call in your note 
and obtain for you all the rebate possi- 
ble on the same.” 

At maturity, the bank sued the mak- 
ers on the note. The trial court, re- 
garding the note as negotiable, in- 
structed the jury to return a verdict in 
favor of the bank. The judgment is 
reversed by the Supreme Court of Kan- 
sas because the note is not negotiable. 
The court held that payment by the 
makers of the amount of a non-nego- 
tiable note before its maturity to the 
payees thereof, and its acceptance by 


ORGANIZATION OF 


National! banking associations to the number 
of 22, with authorized capital stock of $1,130,- 
000, were chartered during the month of July. 
Fifteen of these associations, with capital of 
$380,000, were with individual capital of less 
than $50,000, and 7, with aggregate capital of 
$750,000, were banks with individual capital of 
$50,000 or over. 

Under authority of the act of March 14, 1900, 
and subsequent to that date, there have been 
chartered 2,083 national banking associations, 
with authorized capital of $119,655,300 and 
charter bonds to the amount of $29,492,400. 
Included in the total number of organizations, 
1,364, with capital of $35,522,500, were organ- 
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the latter, without notice of a 
of the paper, would discharge t 
ers from all claim of the tra 
and the court said that in this 
promise of the payees to ca 
note, having been made after th 
cation of the money received 
sale of the cattle to the discharge 
indebtedness, did not affect the 
of the payment of the note. 

These cases establish that notes, in 
the form above set out, are not nego- 
tiable instruments and that they area 
dangerous form of note for a bank to 
purchase, as they are subject to all 
equities and defenses which the makers 
may have against the payees before 
notice to the makers of their assign- 
ment. If the makers receive notice 
that the ownership has been assigned 
before they make payment to the orig- 
inal payees, the owner is protected; 
otherwise not, for payment before 
maturity of this note, by makers to 
payees, in the absence of notice that 
the note has been transferred, is good 
as against all parties. 
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ized under the act of March 14, 1900, and 719, 
with capital of $84,132,800, under the act of 1864. 

Further classifying the banks, it is shown that 
1,163, with capital of $61,674,500, were of prim- 
ary organization; 682, with capital of $42,201, 
000, reorganizations of State or private banks, 
liquidated for the. purpose, and 238, with capital 
of $15,779,800, conversions of State banking in- 
stitutions. 

There were 398 banks organized during the 
period beginning with March 14 and terminating 
December 31, 1900; 412 during the calendar 
year 1901; 492 in 1902; 515 in 1903, and 266 
during the first half of 1904. 
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DUNNING” DRAFT WITH “NO PROTEST” ACCOMPANIMENT. 


ER TO THE COUNTRY 


M* NY bankers complain of the 
trouble and expense they are 
put to in the collection of drafts 

of the dunning variety, with the ‘‘no 
protest’ accompaniment. These drafts 
are sent out broadcast by creditors in 
the hope that the debtor will pay by 
this means, where he has previously 
failed to remit for a bill of goods, when 
due, or in response to an ordinary let- 
ter asking payment. As a large pro- 
portion of such drafts are refused pay- 
ment, and as they are not subject to 
the profit of a protest charge, the banks 
which receive these drafts and are put 
to the trouble of presenting and hand- 
ling them without result, often regard 
this class of paper as a veritable nui- 
sance, and bankers in some sections 
have adopted resolutions to the effect 
that they will refuse to receive such 
drafts and undertake their collection, 
unless accompanied by a specified fee. 
If any reason were needed why bank- 
ers should be adequately compensated 


for handling this class of paper, apart 
from the time and labor devoted thereto, 
itcan be found in the fact, probably 
not fully realized, that the courts will 
hold the coliecting banker to the same 


strict rules of diligence which is re- 
quired in the collection of other kinds 
of couimercial paper ; and to a liability 
for negligence where the creditor can 
prove a loss. 

The decision of the Supreme Court of 


S 


age 539 this number. 


COLLECTING BANKER WHICH SOMETIMES LURKS IN THIS 
CHARACTER OF 


PAPER, 


Massachusetts in the case of the Hing- 
ham National Bank* will probably 
prove an eye-opener to many bankers, 
concerning the risks and losses some- 
times entailed when they take these 
dunning drafts for collection. 

Briefly that case was this: A creditor 
in Boston drew one of these drafts upon 
his debtor at Hingham, made payable 
to the Second National Bank of Boston, 
which transmitted it to the Hingham 
National Bank. The draft was accom- 
panied by a ‘‘no protest” slip; also by 
a letter of instructions which said: 

‘*Return at once all items unpaid 

at maturity. They must not be 
held for the convenience of par- 
ties.” 

The draft was not paid at maturity, 
and the Hingham National Bank held 
it for nearly a month for the conven- 


ience of the drawee, and then the 


drawee failed and made an assignment. 


The Supreme Court of Massachusetts 
holds that the Hingham bank was 
guilty of negligence in the collection of 
the draft, having violated its instruc- 
tions in not returning promptly, and 
as the drawee was shown to have prop- 
erty open to attachment to an amount 
much larger than the draft, which 
might have been seized had the draft 
been promptly returned, it found that 
the drawers of the draft had been dam- 
aged by the bank's negligence and 
were entitled to a recovery from the 
bank. The bank sought to prove that 
it was the practice of some banks to 
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retain ‘‘no protest’? items, notwith- 
standing instructions to return promptly 
if not paid, but the evidence showed 
that the practice was not universal, that 
some banks obeyed the instructions, 
and the court held the evidence offered 
did not prove a custom. 

All this goes to show the danger 
lurking in the ‘‘dunning”’ draft, to the 
bank which undertakes its collection 
from the debtor. This character of 
draft is not discounted or value ad- 
vanced on it by anybody—there are 
no indorsers who have given value for 
the draft and who are entitled, for their 
own protection and recourse, to imme- 
diate notice of its non-payment. It 
is simply the case of a creditor who, 
instead of writing a letter to his debtor 
demanding payment, chooses the form 
of a draft, which he draws upon the 
debtor, made payable to a bank, his 
agent for collection, and indorsed over 


by the payee agent to another bank, 
the creditor’s sub-agent, also for collec- 


tion. And yet, if the bankin the place 
of the debtor, does not exercise the 
same strict diligence, with this class of 


THE 


The Chicago Clearing House Association has 
adopted the following rule, under which the 
members are made to guarantee the authenticity 
of all indorsements upon paper sent through the 
clearing house: 

“In case of all items, whether restrictively in- 
dorsed or otherwise, seat through the exchanges 
by members of the association, the member send- 
ing the item shall be deemed and held as guar- 
anteeing the authenticity ofall the indorsements 


CHICAGO CLEARING 
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paper that is required of it in the case 
of paper issued and indorsed for value, 
and the drawer can prove that the 
debtor had property which he might 
(but probably would not) have seized, 
had the draft been returned promptly, 
opportunity to attach which, hy lapse 
of time, has been lost, the bank at the 
debtor's end of the line must pay the bill. 

It is hardly just—although it may be 
legal—to apply the same rules of dili- 
gence to dunning drafts, as to paper 
issued for value. Until the draft is 
accepted, or purchased for value, which 
is seldom if ever done, there is no ob- 
ligation on it of anybody, and nothing 
to prevent the creditor, at any time he 
chooses after the debt is due, from tak- 
ing legal proceedings for the collection 
of the debt, irrespective of the draft 
outstanding in the hands of his agent. 
As already said, this Massachusetts de- 
cision should open the eyes of bankers 
to whom are sent this class of drafts. 
Nuisance, as they always have been, 
they now in addition, areshown to bea 
positive menace to the banking fra- 
ternity. 


HOUSE. 


thereon, and if such guarantee do not expressly 
appear, it shall be implied.” 

The association has adopted a further rule 
substituting gold certificates for gold in settle- 
ment of clearing house balances. The object 
is to save loss through abrasion. This loss has 
fallen on the bank issuing the packages of gold 
in settlement, which may be carted from one 
bank to another for a year without being un- 
sealed or weighed. 
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THE CONDITION OF THE CROPS. 


SUMMARY PREPARED BY JAMES H. ECKELS, PRESIDENT COMMERCIAL NATIONAL BANK OF 
CHICAGO, AS THE RESULT OF INFORMATION RECEIVED FROM BANKERS IN 
THE WEST, SOUTHWEST AND MIDDLE STATES. 


a” answer to inquiries regarding crop 
conditions and prospects in states of 

Alabama, Arkansas, Georgia, Illinois, 
Indiana, Indiana Territory, lowa, Kan- 
sas, Kentucky, Louisiana, Michigan, 
Oklahoma, South Dakota, Tennessee, 
Texas and Wisconsin, replies were re- 
ceived from the presidents or other 
officers of one thousand and forty-two 
banksin as many separate communities. 
Their estimates regarding the condition 
and probable yield of all crops have 
been summarized separately for each 
state, as well as for several groups of 
states; and the total yield for all states, 
expressed in percentages, is compared 
with the previous year. 


Throughout the Middle West crops © 


were retarded by cool nights; and un- 
favorable weather in the early season 
necessitated replanting in many locali- 
ties. Despite this fact all crops, with 
the exception of wheat, will show an in- 
Corn will aver- 
age i0per cent. better; oats 19 per cent. 
better; rye 11 per cent.; barley 20 per 
cent., and cotton 14 per cent. 

Wheat: The condition of wheat in 
the Northwest is such at present as to 
make any estimate as to total yield 
wholly valueless. Spring wheat early 
gave promise of a large increase in 
yield, but unfavorable weather condi- 
tions produce rust, which appeared late 
in July and is now spreading over a 
wide area. The damage already done 


crease over last year. 


is great; even more serious disaster is 
threatened and seems imminent. The 
section suffering the greatest damage 
thus far is the centre of the spring wheat 
district—the eastern counties of South 
Dakota, southern and west central 
Minnesota and considerable portions of 
southeastern North Dakota. Although 
rust has appeared in eastern Minnesota, 
it is thought now to be too late to do 
much damage to the crop. On the 
whole, it must be admitted that the 
damage already sustained throughout 
the Northwest is serious; but we are of 
the opinion that the extent of the dam- 
age is overestimated. One of the best 
authorities in Minnesota, under date of 
August 8th, answering our telegraphic 
inquiry, replied as follows: 
‘‘Impossible at present to give an in- 
telligent opinion as to the outcome otf 
Northwestern wheat crop. Consider- 
able damage in South Dakota, southern 
Minnesota and limited area in North 
Dakota from rust. Northern crop ten 
days to two weekslate. If heavy frost 
holds off until after fifteenth and rust 
does not spread, should raise fully as 
much wheat as last year. Any estimate 
as to total yield at this time absolutely 
valueless. Oats and barley splendid 
crop; practically out of harm's way. 
Flax areasmall compared with last year; 
condition excellent.”’ 
Concerning conditions of winter wheat, 
four states—lIllinois, Iowa, Missouri 
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and Wisconsin, show better average 
conditions than last year. In Ohio, 
Indiana and Michigan wheat suffered 
from severe winter weather; in Indiana, 
the crop will prove almost a failure. In 
Kansas and Nebraska much damage 
was caused by excessively wet weather 
early in the season, and later by rust. 
The average decrease in the yield of 
winter wheat is estimated at 7 per cent. 
as compared with the previous year, 
but this estimated shortage is probably 
none too large. In the Southern and 
Southwestern states, the wheat crop is 
not so important, but an average in- 
crease of 5 per cent. is reported for the 
entire section. Texas, however, shows 
a decrease of 12 per cent. but it should 
be remembered that Texas produced a 
wheat crop last year more than double 
that of the previous year. This was 
due to the large increase in acreage, 
as well as to a fifty per cent. better 
yield. 

Corn: The outlook for corn is excel- 
lent. In Missouri, where the crop suf- 
fered from too much rain early in the 
season, a decrease of 12 per cent, is 
estimated, in Michigan 7 per cent. less; 
but the average increase in twelve of 
the principal corn producing states will 
be about 15 per cent. over 1903. In 
the South the prospect for corn is most 
favorable. In Texas the yield this 
year is estimated at 25 per cent. in ex- 
cess of 1903, which crop in that state 
was three times as large as the crop of 
1902. In Oklahoma the yield is esti- 
mated at 53 per cent. in excess of the 
previous year; while the average con- 
dition of corn in all the Southern states 
is 17 per cent. better than last year. 

Oats: The average condition of oats 
is1g per cent. better than last year, but 
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the total yield will still be 10 per cent, 
short of 1902. Oats in Kansas show a 
decrease of 11 per cent., and in Ala: 
bama and Oklahoma ro to 15 per cent, 
decrease. In Georgia the condition is 
about the same as last year. In all 
other states better average conditions 
appear, ranging from 4 to 4o per cent. 

Rye and Barley: The production of 
rye and barley will be larger than last 
year by approximately 11 per cent. in 
rye, and 20 percent. in barley. Ohio 
reports 7 per cent. and Michigan 5 per 
cent. decrease in rye; while Kansasre- 
ports 46 per cent. decrease in rye and 
28 per cent. in barley. All other rye 
and barley producing states report bet- 
ter average crop than last year. 

Cotton: The cotton crop for the en- 
tire South averages 14 per cent. better 
than 1903. It is a notable fact that in 
no single state do present conditions 
justify an estimate of a decrease in the 
yield as compared with last year’s crop. 
Alabama reports an increase of 15 per 
cent. ; Arkansas and Georgia 9 percent. ; 
Louisiana 15 per cent.; Mississippi 7 
per cent.; Missouri 22 per cent.; Ten- 
nessee 24 percent. Texas 18 per cent.; 
Oklahoma 26 per cent., Indian Ter- 
ritory 2 percent. With the exception 
of a small area in Louisiana, the only 
injury thus far sustained from the rava- 
ges of the boll weevilis in Texas. Here 
the presence of the boll weevil, as well 
as the boll worm (which is an entirely 
distinct pest), is reported, but on ac- 
count of favorable weather conditions, 
and more watchful care on the part of 
farmers, the damage will not be so 
great as last year. The crop is from 
two to three weeks earlier than last 
season. 
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BANKING LAW. 


oo Department embraces all the newly decided cases of importance to bankers, bank 
counsel and bank directors. The experiences they disclose are likewise worthy the careful 
attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


PROMISSORY NOTE. 


Defense of surety that time of payment extended without consent—Effect of failure 
to allege valid consideration for extension. 


National Citizens’ Bank of the City of New York, v. Emma Ida Toplitz, New York 
Court of Appeals, decided May 31, 1904. 


In an action by a bank on a promissory 
note an answer which alleges that the de- 
fendant, to the knowledge of the bank, 
was only an accommodation maker, and 
that, without the defendant’s knowledge 
or consent, the bank extended the time 
for payment to the principal debtor, but 
which fails to allege that such extension 
was made for a consideration, is demurr- 
able. 


Appeal from a judgment of the Appel- 
late Division in the First Department, af- 
firming a judgment entered upon a ver- 
dict directed by the court. 


The action is brought to recover the 
balance due on a promissory note made 
by the defendant on the 26th day of De- 
cember, 1899, to the order of L. Toplitz, 
Son & Co., for $5,000, payable in five 
months after date. The payees and in- 
dorsers of the note are the defendant’s 
sons, and the note was discounted by the 
Ninth National Bank of New York, from 
which the plaintiff herein derived its title. 

The answer of the defendant alleges, 
in substance, that she signed the note for 
the accommodation of the payees without 
consideration; that with knowledge of 


this fact, the Ninth National Bank dis- 
counted the note for value; thatafter the 
maturity of the note the Ninth Na- 
tional Bank, without the consent or 
knowledge of the defendant, ‘‘entered 
into an agreement with the said firm of 
L. Toplitz, Son & Co., whereby it extend- 
ed the time to said firm * * * for 
the payment of said promissory note for 
a definite time, and agreed to and with 
said firm that for a certain fixed time it 
would not collect or enforce payment of 
said note as against said firm.” 

Upon the trial the plaintiff admitted 
all the facts set up in the answer, and 
then asked for the direction of a verdict 
in favor of the plaintiff. This motion was 
granted and the defendant excepted. 


WERNER, J.—The learned trial court 
and the Appellate Division were of the 
opinion that under sections 3 and 55 of 
the Negotiable Instruments Law (L. 
1897, chap. 612) the facts set forth in the 
answer did not constitute a defense. The 
question whether these sections of the 
statute referred to have made a change 
in the liability assumed by an accommo- 
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dation maker of a promissory note is an 
interesting one, which we do not deem it 
necessary to discuss at this time, because 
we have reached the conclusion that the 
answer does not present a legal defense 
in any aspect of the case. The defend- 
ant claims to be released from liability on 
the note in question, because the holder 
thereof, with knowledge of the fact that 
she was an accommodation maker and 
merely a surety for the payees, gave the 
latter an extension of time of payment 
without defendant’s knowledge orconsent. 

Prior to the enactment of the Negoti- 
able Instruments Law it was the well 
settled rule in this State that a valid and 
binding agreement to extend the time of 
payment between the holder of a promis- 
sory note and the principal debtor, with- 
out the knowledge or consent of the 
Surety, operated to release the latter, pro- 
vided the holder knew of his true rela- 
tion to the note. Whether that rule has 
been changed by the Negotiable Instru- 
ments Law is a question that will have to 
be decided when it is fairly presented. 
To have the effect of discharging the 
surety, however, it has always been the 
rule that such an agreement must be upon 
a valid consideration and must be suffi- 
cient to preclude the creditor, during the 
extended period, from enforcing the debt 
against the principal (Olmstead v. Lati- 
mer, 158 N. Y. 313). The answer of the 
defendant and her counsel’s opening ad- 
dress disclose that an agreement was 
made between the plaintiff and the prin- 
cipal debtors for an extension of time, 
but there is neither allegation nor state- 
ment of any consideration for such agree- 
ment. Thata valid consideration is an 
essential element of such an agreement 
cannot be doubted (Parmelee v. Thomp- 
son, 45 N. Y. 58). Where an action or 
defense is based upon a contract, the 
pleading in which it is set forth should 
allege all the material facts. Considera- 
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tion is a material and indispen 
ment of every contract. “In 
upon a contract not under seal, 
cases necessary to state that it w2sacon- 
tract that imports and implies considera- 
tion, asa bill of exchange or promissory 
note, or expressly to state the particu- 
lar consideration upon which it is found- 
ed” (1 Chitty on Pleading, 13th Am. ed, 
292, and cases cited; Moak’s Van Sant. 
voord'’s Pleading, 164; Bliss on Code 
Pleading, 2d ed., sec. 268; Beach on 
Modern Law of Contracts, vol. 2 sec, 
1691; Bailey v. Freeman, 4 Johns., 280; 
Dolcher v. Fry, 37 Barb. 152). ‘‘ Where 
a consideration is not implied, or a re- 
quest is essential to the defendant's lia- 
bility, it is of the gist of the action, and 
must be specially averred” (Spear vy. 
Downing, 34 Barb., 522; Gould, Plead- 
ings, 176). 

Under our Code of Civil Procedure a 
complaint must contain a plain and con 
cise statement of the facts constituting 
each cause of action, without unnecessary 
repetition (sec. 481, sub. 2). An answer 
must contain (1) “A general or specific 
denial of each material allegation of the 
complaint controverted by the defend- 
ants. * * * (2) A statement of any 
new matter constituting a defense or 
counter-claim, in ordinary and concise 
language, wi.hout repetition” (sec. 500, 
Code Civ. Pro). This is nothing more 
than a restatement of the rule as it exist- 
ed prior to the adoption of the present 
Code. While it is no longer necessary, 
as it was under the old system, to plead 
the conclusions of law which followed the 
facts previously stated, it is essential to 
set forth every material fact which forms 
a part of the cause of action or defense. 

This was so under the old Code of Pro- 
cedure (People ex rel. Crane v. Ryder, 12 
N. Y. 433), and it is still the rule, as the 
present Code has made nochange in this 
respect. Under our liberal practice a 


le ele- 
laring 
is in all 
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ad and general allegation of con- 
no has been held sufficient, as for 
in Prindle v. Caruthers (15 N. 
where it was held that the words 
ue received” constituted a good 
t of consideration, and a demurr- 
er to the complaint was overruled, al- 
though it was held that a motion to have 
the complaint made more definite would 
have been proper. In the case at bar 
there isno averment in the answer, and 
no statement in the opening of the de- 
fendant’s counsel of any consideration 


very br 
siderat 
instance 
Y. 425), 
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whatever. The contract alleged is not 
one which necessarily importsa considera- 
tion,and without an averment of considera- 
tion it cannot be assumed that it is such 


a contract as will constitute a defense to 


plaintiff’s cause of action. 
We think the judgment should be af- 
firmed, with costs. 


PaRKeER, Ch.J.; O'Brien, BARTLETT, 
HAIGHT, VANN and CULLEN, JJ., concur. 


Judgment affirmed. 


INDORSER WITH ENLARGED LIABILITY. 


German American Sav. Bank v. Hanna, Supreme.Court of Iowa, June 13, 1904. 


A promissory note, payable to order of 
J. H. provided that “‘the indorsers sever- 
ally waive presentment for payment, pro- 
test and notice of protest and non-pay- 
ment of this note.” 

It bore the indorsement 

‘‘Payment guaranteed, J. H.” 

The note was not protested. 

Held: It is a familiar rule that the pro- 
visions of the note itself form a part of 
the contract of indorsement, and if a 
waiver is put into the body of the instru- 


ment, it enters into and forms a part of 
the contract of every one who signs his 
name to the paper, whether as drawer or 
indorser. 

Further held: J. H. is an indorser with 
enlarged liability, and not simply a guar- 
antor. If J. H. did not intend to pass 
title to the note, or make his guaranty 
negotiable, why did he execute the waiver 
contained in the body of the note, and 
by so doing make himself absolutely lia- 
ble on failure of the maker to pay? 


CASHIER’S DRAFTS FOR PRIVATE USE. 


Mendel v. Boyd, Supreme Court of Nebraska, April 21, 1904. 


The cashier of an lowa bank embezzled 
$18,000 of the bank’s funds. His bunds- 
man made good the shortage. The funds 
embezzled were lost by the cashier on 
the board of trade through the defend- 
ant who conducted a commission house. 
The defendant received 19 drafts of the 
bank issued by the cashier for his private 
use. In an action by the bondsman to 
recover this amount from defendant, 


Held: 1. The general authority of 
the cashier of a bank does not authorize 
him to issue drafts of the bank for him- 
self or his private use. 

2. When it appears that he has thus 
issued drafts, there is no presumption 
that they were paid for when issued, and 
the burden is on the party claiming they 
were thus paid for, to prove it. 
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PAYMENT OF STOPPED CHECK. 


Bank which pays a stopped check, by: mistake, has no right of recovery from payee. 


National Bank of New Jersey v. Berrall, Court of Errors and Appeals of New Jersey, 
June 20, 1904. J 


1. The payee of a check drawn upon a 
bank in New Brunswick indorsed it gen- 
erally, and deposited it to his account in 
a bank in Washington. The Washington 
bank forwarded it to the New Brunswick 
bank for collection. The latter bank 
paid it—by mistake, as alleged. He/d, 
that there was no privity between the 
New Brunswick bank and the payee of 
the check to support an action by the 
former against the latter to recover the 
amount of the check as for money paid 
by mistake. 

2. The holder of a check has no con- 
tract with the bank on which it is drawn, 
and no legal right to exact its payment. 
Creveling v. Bloomsbury National Baak, 
46 N. J. Law, 255, approved. 

3. Where a bank receives in the ordi- 
nary course of business a check drawn 
upon it, presented by a bona fide holder, 
who is without notice of the fact that pay- 
ment thereof has been stopped, and the 
bank pays the amount of the check to 
such holder, it cannot afterwards recover 
back the money as paid by mistake, on 
the ground that payment of the check 
had been countermanded by the drawer. 


(Syllabus by the Court.) 
Error to Supreme Court, 


Action by the National Bank of New 
Jersey against James Berrall. Judgment 
tor plaintiff. Defendant brings error. 
Reversed. 


Pitney, J. This was an action to re- 
cover money alleged to have been paid 
by mistake. It was tried by consent be- 
fore a justice of the Supreme Court, with- 
out a jury, upon an agreed state of facts, 


and resulted in a finding and judgment in 
favor of the plaintiff. Exceptions having 
been taken to the conclusions of the 
trial justice in matters of law, the writ of 
error presents the question whether, upon 
the admitted facts, the plaintiff is entitled 
to judgment against the defendant. The 
essential facts are as follows: One Kil- 
patrick delivered to defendant, Berrall, 
his check drawn upon the plaintiff bank, 
payable to defendant's order. Plaintiff's 
banking house is at New Brunswick, in 
this state. The check was forwarded to 
defendant, who resided in Washington, 
D. C., and was with reasonable diligence 
indorsed by him and deposited to his 
account in the Columbia National Bank 
of Washington, and by that bank immed- 
iately passed to his credit. ‘The check 
was thereafter forwarded by the Colum- 
bia National Bank to the plaintiff bank, 
at New Brunswick, for collection, and 
was paid by the latter in due course of 
business. Before the check was present- 
ed to the plaintiff for payment, however, 
Kilpatrick, the drawer, had instructed 
the plaintiff not to pay the check, and 
plaintiff’s employe who afterwards paid 
it did so in ignorance or forgetfulness 
of this instruction. Subsequently the 
plaintiff communicated with the defend- 
ant by letter, stating that the check had 
been paid by mistake, since payment 
thereof had been stopped by Kilpatrick; 
that, in consequence, the plaintiff had 
been compelled to make good the amount 
to Kilpatrick, return of which it there- 
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upon demanded of defendant in exchange 
for the check. The demand was refused, 
whereupon this action was instituted. 

In this situation, there is, in our opin- 
ion, no right of recovery, for two reasons: 

1. For want of privity between the 
parties to the action. It will be observed 
that the suit is in no wise based upon the 
check as a commercial instrument. The 
paper was not protested, and the condi- 
tional liability of Berrall, as indorser, to 
pay the amount to the holder in the event 
of dishonor of the check upon presenta- 
tion, followed by notice to him, has never 
become fixed. Nor does the case present 
an instance of the attempt to follow money 
that is impressed with a trust into the 
hands of a third party, who has taken it 
with notice of the trust, or without part- 
ing with value inexchange. The money 
that Berrall received was the money of 
the Washington bank, placed by that bank 
to his credit upon the deposit of the check 
to his account. That transaction was in 


effect a sale of negotiable paper by Ber- 


rallto that bank. The money that the 
plaintiff bank afterwards paid for the 
same paper went to the Washington bank, 
and not to Berrall. The two transactions 
Were separate and distinct. Under such 
circumstances, the right to recover money 
paid by mistake exists only as against the 
party to whom the payment in question 
was made. In this case the Washington 
bank was the recipient of the disputed 
payment, not Berrall. If Berrall had de- 
posited the check in the Washington bank 
for eollection for his account, the action 
of that bank in forwarding it to New 
Brunswick for collection would have been 
stamped with agency in behalf of Berrall, 
and payment by the New Brunswick bank 
(now plaintiff) to the Washington bank 
would have been payment to Berrall, with- 
in the rules of privity. But Berrall did 
not deposit the check for collection. His 
indorsement was general, and its purpose 
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was unqualified, for the amount of the 
check wasimmediately passed to his credit 
by the Washington bank. That consti- 
tuted that bank the owner of the check. 
Hoffman v. First National Bank of Jersey 
City, 46 N. J. Law, 604. What that bank 
afterwards did in forwarding the check 
for collection was done for its own ac- 
count, and the payment received by it 
from the plaintiff bank was received as 
principal, and not as agent. The author- 
ities cited to the contrary are not in 
point. In 3 Am. & Eng. Encycl. Law 
(2d Ed.) tit. ‘‘Banks and Banking,” the 
language on page 817, that “the fact that 
a depositor’s account is credited with the 
amount of the items faken for collection 
does not of itself operate to transfer the 
title to the paper, for, by the custom of 
bankers, the collection is charged back 
at once, if not made,” is limited by the 
force of the words italicized. In Ap- 
pleton Bank v. McGilvray, 4 Gray, 518, 
64 Am. Dec. 92, the payee of a note em- 
powered an agent to collect it for him, 
and the payee was, of course, held liable 
as principal. Merchants’ Ins. Co. v. Ab- 
bott, 131 Mass. 397, was a case where an 
insurance loss was paid to the assignee of 
the insured at his request, in discharge 
of his debt, and on his fraudulent proof 
ofloss. Therethe insured was, of course, 
held liable to refund. 

2. But even if the want of privity were 
no obstacle, in our opinion the case shows 
no ground for recovery, because the 
money was not paid by mistake, within 
the meaning of the legal rule that per- 
mits a recovery. There was no legal ob- 
ligation on the part of the plaintiff to pay 
the check, and this aside entirely from 
the fact that it had received notice to 
stop payment. We concur in the view 
expressed by the Supreme Court in Creve- 
ling v. Bloomsbury National Bank, 46 N. 
J. Law, 255, that the holder of a check 
has no contract with the bank on which 
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it is drawn, and no legal right to exact 
payment. In this case, therefore, the 
check was voluntarily paid by the plain- 
tiff to the Washington bank. Since the 
present controversy arose, the rule of the 
Creveling Case has been established in 
statutory form by the general act of 1902 
relating to negotiable instruments (P. L. 
1902, p. 614, c. 184, $ 189). As between 
the holder of a check and the bank upon 
which it is drawn, the latter is bound to 
know the state of the depositor’s account. 
Before paying the check, it must take 
into consideration whether it was drawn 
against funds, and whether the order for 
payment evidenced by the check has sub- 
sequently been revoked. Therefore,where 
a bank receives in the ordinary course of 
business a check drawn upon it, and pre- 
sented by a bona fide holder, who is with- 
out notice of any infirmity therein,and the 
bank pays the amount of the check to 
such holder, it finally exercises its option 
to pay or not to pay, and the transac- 


tion is closed, as between the parties to 
the payment. Boylston National Bank v. 


Richardson, 101 Mass. 287; Oddie v. 
National City Bank, 45 N. Y. 735; Na- 
tional Bank v. Burkhardt, 100 U. S. 686, 
689; Manufacturers’ National Bank v. 
Swift, 70 Md. 515; Riverside Bank v. 
First National Bank, 74 Fed. 276. Other 
cases will be found cited in 22 Am. & 
Eng. Enc. Law (2d Ed.) p. 623. Of the 
cases cited to the contrary, only two re- 
quire notice. Merchants’ National Bank 
v. National Eagle Bank, 1o1 Mass. 281, 
seems to have turned upon the effect of 
the rules of a clearing house association, 
and was distinguished by the same court 
in the case of Boylston National Bank v. 
Richardson, 101 Mass. 287, decided at 
the same time, and already cited. In 
Northampton National Bank v. Smith, 
169 Mass. 281, the only question present- 
ed was whether the action for recovery 
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of the money could be maintaine 
out first tendering the check tc 

fendant. The court answered th 
tion in the negative. Whether a: 
tender the action could be mai: 
was not passed upon. The rule t! 
a bank bound to know the state 
depositor’s account, and to take cogni. 
zance of this and other transactions be- 
tween it and the depositor before mak- 
ing payment of a check duly present. 
ed, has even been extended so far as to 
require the bank to pass upon the genu- 
ineness of the depositor’s signature to the 
check, so that, where it pays out money 
on a check, upon which its depositor’s 
name has been forged, to a bona fide 
holder for value, it has been held that the 
bank cannot recover back the money. 
This topic is fully treated in 5 Am. & 
Eng. Enc. Law (2d Ed.) tit. ‘‘Checks,” 
p. 1071, where will be found an ample 
citation of authorities. See, also, 22 
Am. & Eng. Enc. Law (2d Ed.) tit. “Pay- 
ment,” p. 623, etc. The question of a 
forged check is, of course, not presented 
in this case. Obviouly, also, the case 
raises no question of the right of the 
drawer of a check after it has been passed 
to a bona fide holder. See 5 Am. & 
Eng. Enc. Law (2d Ed.) tit. “ checks,” 
Pp. 1079. 

The judgment under review must be 
reversed. And as the agreed state of 
facts, adopted by the trial judge as the 
basis of his findings and spread upon the 
record, includes a!l facts essential to the 
determination of the controversy between 
the parties, it should be treated as a 
special verdict, upon which this court 
will render the same judgment that the 
trial court ought to have rendered. Sul- 
livan v. Visconti, 68 N. J. Law, 543, Af- 
firmed 69 N. J. Law, 452. 

Therefore let judgment final be enter: 
ed in favor of the defendant, with costs. 


! with- 
1e de- 
ques- 
r such 
ained, 

it holds 
f the 





LEGAL DECISIONS. 


BANK COLLECTION, 


Liability of collecting bank for failure to return unpaid item promptly—Practice of 
some banks to retain“no protest” items notwithstanding instructions ‘‘Return at 


once all items unpaid at maturity. 


They must not be held for convenience of 


parties,” not the practice of all banks, and custom to retain not proved. 


Lord v. Hingham National Bank, Supreme Court of Massachusetts, June 22, 1904. 


1, Where a draft was drawn in favor of 
the S bank, and by it transmitted to the 
H bank for collection, the H bank was 
liable to the drawer of the draft for any 
damages suffered by the drawer owing to 
the failure of the H bank to promptly 
return the draft after its non-payment. 

2. The draft thus sent for collection 
was accompanied by a slip requesting 
that the draft should not be protested, 
and the letter of instructions accompany- 
ing the draft stated: ‘‘Return at once all 
items unpaid at maturity. They must 
not be held for the convenience of par- 
ties.” In an action by the drawer against 
the bank for its negligence in failing to 
promptly return the draft after its non. 
payment at maturity, it appeared that it 
was the practice of some banks to retain 
no protest items notwithstanding such in- 
structions, but that such practice was not 
universal. e/d, that a finding that the 
bank by failing to comply with its in- 
structions was guilty of negligence was 
warranted, 

3. In an action against a bank for 
damages because of its failure to prompt- 
ly return a draft sent to it for collection 
when the same was not paid at its matur- 
ity, it appeared that the drawee had 
property open to an attachment to an 
amount larger than the draft, and that 
while the bank held the draft for a month 
after maturity the drawee failed and made 
anassignment. Ye/d, that plaintiff’s dam- 
ages were not remote as a matter of law. 


Exceptions from Superior Court, Suf- 
folk County; Bishop, Judge. 


Action by one Lord and another, draw- 
ers of a draft, against the Hingham Na- 
tional Bank. Judgment for plaintiffs, and 


defendant brings exceptions, Exceptions 
overruled. 


BaRKeER, J. 1. The defendant con- 
cedes that in case of drafts or other nego- 
tiable paper intrusted to a bank for col- 
lection, where, from the necessity of the 
case, some other agent must be employed, 
the collecting bank is agent of the owner 
of the paper. See Fabens v. Mercantile 
Bank, 23 Pick. 330; Phipps v. Millbury 
Bank, 8 Metc. 79, 82. Its first conten- 
tion is that the plaintiffs had no legal 
title to the draft either as drawn or by 
any indorsement, and that, because they 
could not sue on the draft, they have no 
action against any party to whom it was 
transmitted for collection. But in the 
present case the Second National Bank 
of Boston, in whose favor the draft 
was drawn, was content to receive the 
draft, and to attempt its collection for 
the benefit of the plaintiffs, and so be- 
came their agents in the matter. This 
distinguishes the case from Allen v. 
Ayers, 3 Pick. 298, and other cases cited 
for the defendant. There was tne same 
privity between the plaintiffs and the de- 
fendant which is found wherever a con- 
tract turns out to have been made by one 
of the contracting parties as an agent for 
an undisclosed principal. 

2. While the draft was accompanied by 
a slip especially requesting that it should 
not be protested, the letter of instruc- 
tions also said: ‘‘Return at once all items 
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unpaid at maturity. They must not be held 
forthe convenience of parties.”” The non- 
protest slip was not inconsistent with and 
did not waive these instructions. While 
the evidence tended to show that it was 
the practice of some banks to retain no pro- 
test items even when accompanied by 
instructions like those quoted, it also 
showed that it was not the practice of all 
banks, and the presiding justice found that 
the evidence offered did not prove a cus- 
tom. This made it competent for him to 
find that a failure to return the draft at 
once when it was not paid at maturity was 
negligence onthe part of the defendant in 
dealing withthedraft. The evidenceabun- 
dantly justified a finding that the defend- 
ant both failed to return the draft as di- 
rected and held it for the convenience of 
the drawee, in direct violation of instruc- 
tions. 


LAW JOURNAL. 


3. It cannot be said as matter of law 
that the plaintiff’s damages are remote. 
The drawee had property open to attach- 
ment to an amount much larger than the 
amount of the draft. The holding of the 
draft for nearly a month after maturity 
unti! he failed and made an assignment 
had, as a natural consequence, the en- 
tailment of a loss, which there is good 
reason to believe would have not been 
incurred if the defendant had at once re- 
turned the draft, as instructed to do, 
when it was not paid at maturity. The 
keeping of it by the defendant had for 
its natural consequence the deprivation of 
the plaintiffs of all opportunity to collect 
it by suit against a debtor who had unin- 
cumbered property in his possession open 
to attachment, and who did not intend to 
fail or make an assignment. 

Exceptions overruled. 


RECOURSE UPON INDORSERS. 


A bank, holding a note having two indorsers, may agree with the prior indorser that 
it will first prosecute the second indorser, who is not a surety, and such agree- 
ment is no defense to an action against the second indorser. 


Bank of America v. Wilson, Supreme Court of Massachusetts, June 23, 1904. 


In an action by the Bank of America 


as the holder of two negotiable promis- 


sory notes against the second of two in- 
dorsers on it, the defendant admitted his 
liability unless the facts stated in his of- 
fer of proof constituted a defense. The 
defendant offered to prove that this ac- 
tion was brought against the second in- 
dorser alone, at the request of the first 
indorser, one Grosvenor by name, under 
an agreement between Grosvenor and the 
bank to guaranty to the bank the pay- 
ment of its expenses of this action, not 
to take advantage of any defense which 
might arise by reason of this action hav- 
ing been brought by it, and admitting 


his liability onthe notes; that both in- 
dorsers are solvent, and are inhabitants 
of the state of New York, as is the bank; 
and that no effort has been made to col- 
lect the notes of Grosvenor, as the first 
indorser. The defendant did not offer 
to prove that the bank had received or 
held any collateral from Grosvenor or 
from the maker of the note, and admitted 
that there was no such collateral. 

Held: In support of his contention, the 
defendant has made an argument based 
on the assumption that the relation be- 
tween Grosvenor and the defendant, the 
first and second indorsers, is that of prin- 
cipal and surety; the defendant, the sec- 





LEGAL DECISIONS. 


ond indorser, being the surety. There is 
no pretense on the part of the defendant 
that he offered to prove that such was in 
fact the relation between this defendant 
and Grosvenor. Indeed, the defendant, 
in his brief, states that in his answer the 
fact is alleged that ‘‘the defendant’s in- 
dorsement, as between the defendant and 
Grosvenor, the prior indorser, was for 
the accommodation of Grosvenor; that 
the bank, knowing these facts, ‘combined 
with said Grosvenor to bring this action 
against the defendant wholly in the in- 
terest and for the benefit of said Gros- 
venor, who is the sole and only party in 
interest in the prosecution thereof.’ But 
it is not pretended in the brief that there 
was any Offer to prove this allegation. 
The case before us is therefore the ordi- 
nary case of two indorsers of a negoti 
able promissory note, each of whom is 
directly liable to the holder if the holder 
elects to demand payment from him, and 
where, if the holder elect to demand pay- 
ment first of the last indorser, it becomes 
his duty to meet his obligation, and his 
right, on doing so, to look to the prior 
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indorser for repayment of the amount 
due on the note. 

As between a first and second indorser, 
the first indorser is ultimately liable for 
payment of the note, but he is not prim- 
arily liable for it as between himself and 
subsequent indorsers, in the sense that, 
as between a principal and surety, the 
principal is primarily liable. It is not 
the duty of the first indorser, as between 
himself and a subsequent indorser, to 
pay in the first instance. A prior indorser 
is entitled to the delay consequent on 
demand for payment being made in the 
first instance on a subsequent indorser. 
And he is at liberty to arrange with the 
holder to secure such delay by procuring 
such a demand. Itis plain that such a 
delay was Grosvenor’s sole object in the 
agreement he made with the plaintiff. 

It is not necessary to consider whether 
the defendant is right in his contention 
that such an agreement as was made in 
this case by Grosvenor is a defense when 
made by one primarily liable. That 
question did not arise in this case. 


PRIVATE BANKING IN NEW JERSEY. 


State v. Newberry, Supreme Court of New Jersey, June 23, 1904. 


John W. Newberry and Rudolph Neu- 
man were convicted for carrying on the 
business of private bankers without au- 
thority, in violation of ‘‘an act in relation 
to individual or private bankers and sub- 
jecting them to the supervision and con- 
trol of the Department of Banking and 
Insurance’ (Gen. Stat. § 70-77). The de- 
fendants were president and treasurer of 
the Mercantile Co-operative Bank, a build- 
ing and loan association, which, as part 
of its business, established a series of 
shares of stock, known as Class D, described 
as follows: ‘*Class D or Savings Bank 
Deposit Stock shall be of a maturity value 
of $1,000 per share. The dues thereon 
may be paid at the rate of not less than 
$1 per share, payable at the convenience 
of the subscriber during each successive 


year until the shares reach maturity.” 

The jury were asked to determine 
whether the defendants organized Class 
D as a scheme to carry on the business 
of private banking, and under such scheme 
did carry on such business by the receipt 
of deposits and the paying out of those 
deposits upon drafts or receipts. The jury 
found the defendants guilty. The judg- 
ment of conviction is reversed by the su- 
preme court, it being 

Held: Persons cannot be guilty of 
“ carrying on the business of private bank- 
ing without authority” in violation of a 
criminal statute merely because, as presi- 
dent and treasurer of a New Jersey build- 
ing and loan association, they participate 
in its lawful business. 
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CANCELLATION OF INDORSEMENT ON SURRENDER OF DISCOUNTED 
NOTE. 


A peculiar case where a bank, holder of note bearing two indorsers, upon receiving 


payment from the first, erased the second indorser’s name and then retur 


note to the first indorser. 


d the 


The first indorser sued the bank for mutilating the 


note, and received a verdict for half its value, which is set aside by the higher 


court and the bank held not liable. 


Chapman v. Niantic National Bank, Supreme Court of Rhode Island, Feb. 24, 1904. 


The bank discounted for the benefit of 


the maker, a note: 
Dated, January 27, 1898 
Payable to order of Asher H. Chapman 
Signed, Eugene B. Pendleton 


Indorsed, Asher H. Chapman 
James M. Pendleton. 


After protest, Chapman paid the note, 
and the bank erased the name of James 
M. Pendleton from its back, and deliver- 
ed it to Chapman. Chapman sued the 
maker,and obtained judgment, which was 
wholly unsatisfied. Chapman then sued 
James M. Pendleton on the note and was 
non-suited. Chapman then sued the bank 
in an action of trespass to recover dam- 
ages for mutilation of the note, and ob- 
tained a verdict for one-half its value. 
The supreme court, reviewing the case, 
holds there is no ground on which the 
verdict can be supported, and directs 
judgment for the bank. 

It says at the time of mutilation, the 
note was the property of the bank, as 
title did not pass from the bank to Chap- 
man until the note was delivered. If the 
agreement of the bank was to sell Chap- 
man the note with the name of James M. 
Pendleton on it, and this agreement was 
broken, the proper form of action for 
damages would be assumpsit and not tres- 
pass. But further, the court says, it can- 
not see how the bank violated any right 
or did any damage to Chapman. The 


latter claims that James M. Pendleton’s 
name was written on the note before his 
was, therefore as to Chapman, James 
became a joint maker with Eugene. The 
court says this would have been true if 
Chapman had discounted the note for 
either of the Pendleton’s, but he did not. 
He and James both indorsed before the 
note was issued. As between themselves, 
it was immaterial which signed first. If 
Chapman had indorsed the note before 
the maker signed it, and afterwards the 
other signatures had been added, the re- 
lation of the parties to each other would 
have been the same. When the bank 
discounted the note, as to the bank and 
subsequent purchaser, the note represent- 
ed a valid contract, with obligations of 
the parties according to the places their 
names respectively occupied. So long 
as the bank held the note, it signified in 
law that Eugene B. Pendleton, as maker, 
promised to pay Asher H. Chapman, and 
Chapman promised to pay James M. 
Pendleton, and James promised to pay 
the bank, and the bank had the right to 
demand and receive payment of either of 
the parties, and release the parties fol- 
lowing the one held. The bank was en- 
titled to take the paper as it came to it, 
and to hold the parties in the relative re- 
lations they had voluntarily assumed. If 
it chose to release a second indorser by 
suing a prior party, the law gave it that 
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privilege. What more was done by 
erasing the name of the second indorser? 
The note never bound the parties as be- 
tween themselves, and the obliteration 
of any or all their names, or the total des- 
truction of the note, would not alter their 
relations to each other. If James M. 
Pendieton agreed to become co-surety 
with Chapman for the payment of the 
note by the maker, and in pursuance of 
that agreement they indorsed the paper, 


INSUFFICIENT PROTEST OF CERTIFICATE OF DEPOSIT. 


that agreement is as binding now, as ever. 
If Chapman paid the note, he has an ‘ac- 
tion on the agreement for contribution 
from James. The right to recover does 
not depend upon James’ name continu- 
ing on the note, but on its having been 
put there under such an agreement; and 
the note is as good a piece of evidence 
with a line drawn through James M. 
Pendleton’s signature as before. 


Presentment, notice and protest of negotiable paper, in order to be effectual to 
bind an indorser, must be by one lawfully authorized by the holder to make them 


Hofrichter v. Enyeart, Supreme Court of Nebraska, May 5, 1904. 


On September 24, 1go1, the Platte Val- 
ley State Bank issued for value a certifi- 
cate of deposit payable to the order of 
Hofrichter, six months after date, upon 
return of the certificate properly indors- 
ed. Before maturity, Hofrichter indors- 
ed the certificate to Enyeart for value. 
Enyeart intrusted it to one Seiffe, with 
instructions to deliver it to one Stowell, 
a notary, for collection or protest at ma- 
turity. Seiffe, however, delivered the 
certificate to his own attorney, and En- 
yeart, learning this, wrote the attorney 
the certificate belonged to him and he 
did not want the attorney todo anything 
about collecting it, or do anything with 
it whatever. On the day of maturity, how- 


ever, the attorney who was a notary, de- 
manded payment, made the protest and 
gave the notice, usual in such cases. 
Prior to presentment, the bank had failed. 
No other demand or notice was given. 

In an action by Enyeart against Hof- 
richter as indorser, 

Held: The indorser is not liable. To 
charge him, the demand and notice must 
be by one having real or ostensible right 
to receive payment. The notary in this 
instance had neither. After Enyeart had 
notified him, the certificate was wrong- 
fully in his possession, and he had no more 
right or authority over it than if it had 
remained in Enyeart’s pocket. Indorser 
discharged. 


SET-OFF AGAINST BANKRUPT’S DEPOSIT. 


Lynam v. Belfast National Bank, Supreme Court of Maine, 1904. 


In this case, it is held that when a bank 
receives from a customer a deposit in- 
tended only for safe-keeping, to be ulti- 
mately appropriated for the benefit of all 
his creditors, and who was known by it to 
be insolvent, and the deposit was made in 


trust for that purpose, the fund is not 
subject to a set-off by the bank against 
the depositor’s account, and the fund be- 
longs tothe depositor’s trustee in bank- 
ruptcy. 
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FRAUDULENT CERTIFICATION OF CHECK. 


$100,000 check on state bank in Michigan certified by teller without fuads—Check 
acquired for value in due course by bank after certification—Michigan statute 
making overcertification a crime does not avoid check so certified in hands of 
bona fide holder—Liability of certifying bank to latter. 


Union Trust Company, receiver of City Savings Bank of Detroit v. Preston National 
Bank, Supreme Court ef Michigan, April 26, 1904. 


The teller of the City Savings Bank of 
Detroit certified the check of Frank C. 
Andrews for $100,000, when his account 
was overdrawn $405,000. The Preston 
National Bank of Detroit gave full value 
for the check to Andrews after the certi- 
fication. The Banking Law of Michigan 
makes it unlawful for an officer, clerk, 
etc. to certify acheck unless the drawer 
has the amount to his credit on the books, 
making the violation of the law a crime 
and providing a punishment. 

Held: The check is good for $100,000 
in the hands of the Preston National 
against the receiver of the City Savings 
Bank. At common law, wherea certified 
check, negotiable in form, passes to a 
bona fide holder for value, the fact that 
the maker had no funds is no defense to 
the bank; and while the Michigan statute 
prohibits the contract of overcertification 
and makes it a crime, it does not affect 
the validity of a negotiable certified 
check in the hands of a bona fide holder 
for value. Negotiable paper inthe hands 
of such a holder, is not subject to any 
defense which would avoid it in the hands 
of the original holder, unless some stat- 
ute either expressly or by necessary im- 
plication so declares, and the Michigan 
statute, neither expressly nor by implica- 
tion, makes the fraudulently certified 
check void in the hands of a bona fide 
holder for value. 


Error to the Circuit Court for Wayne 
county, J. W. Donovan, judge. 


Action by Union Trust Co., receiver, 
against Preston National Bank. Plaintiff 
had verdict. Defendant brings error.— 
Reversed and new trial ordered. 


CARPENTER, J. Plaintiff brought this 
suit to recover a conceded balance of 
$21,581.11, owing by defendant to the 
City Savings Bank at the time plaintiff 
was appointed receiver. Defendant sought 
to set off against this indebtedness the 
sum of $io00,000, represented by a check 
drawn on said City Savings Bank Janu- 
ary 24, 1902, by F. C. Andrews, payable 
to defendant’s order, and certified in due 
form by the teller of the insolvent bank. 
It appeared that at the time this check 
was certified, its maker, Andrews, instead 
of having funds to his credit in said bank, 
had overdrawn his account, as shown by 
the bank’s books, ‘‘to the amount of 
$405,000.” The defendant offered to 
prove that it received said check, after 
certification, on the day it was drawn, in 
the usual course of business, and paid to 
said Andrews, the maker, full value there- 
for, and at that time had no notice or 
knowledge of any infirmity in said check, 
or of the tact that the account of said 
Andrews was overdrawn. This evidence 
was excluded, on the ground that said 
check was invalid in the hands of a bona 
fide holder, and a verdict directed forthe 
plaintiff for the amount of the deposit in 
defendant’s hands. The sole question 
presented by this recerd relates to the 
correctness of this holding. 

It is authoritatively settled, and con- 
ceded, that at common law the fact that 
the maker of a certified check had no 
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funds in the bank affords no defense, if 
the check, negotiable in form, as in this 
case, has passed into the hands of a bona 
fide holder. See Merchants’ Bk. v. State 
Bank, 10 Wall., 604; Farmers & Mechan- 
ics’ Bank v. Butchers & Drovers’ Bank, 
16 N. Y., 125. This case is not, however, 
to be determined solely by common law 
principles. The correctness of the hold- 
ing of the trial court depends upon the 
proper construction of certain statutory 
provisions in our banking act, relative to 
the certification of checks. Sec. 6,108 
of the Comp. Laws of 1897, being Sec. 
1g of the general banking act, reads: 

“It shall not be lawful for any officer, 
clerk, agent or employe of a bank to cer- 
tify a check, unless the amount thereof 
actually stands to the credit of the draw- 
er upon the books of the bank, or to re- 
sort to any device, or receive any ficti- 
tious obligations, direct or collateral, in 
order to avoid the provisions of this pro- 
hibition; and any officer, clerk, agent or 
employe who shall attempt any such evas- 
ion shall, upon conviction thereof, be 
deemed guilty of a misdemeanor, and 
punished as provided in section fourteen 
of this Act.” 

Other sections of the banking act viz., 
Sec. 14 (Sec. 6,103, Comp. Laws 1897), 
Sec. 18 (Sec. 6,107 Comp. Laws 1897), 
and Sec. 58 (Sec. 6,147, Comp. Laws 
1897),—make the violation of Sec. 19 a 
crime. 

In construing this act, we have not the 
benefit of decisions of other courts con- 
Struing a precisely similar act, for, with 
the exception of the national banking act, 
which will be hereafter referred to, there 
is no similar act. 

It will thus be seen that the certifica- 
tion in question was forbidden by law, 
and punishable as acrime. The statute 
does not, however, expressly declare that 
the check so certified shall be void in the 
hands of a bona fide holder. Indeed, it 
does not expressly declare that it shall 
be void in the hands of one whois not a 
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bona fide holder. The fact, however, 
that the certification is forbidden and 
made a crime, compels the inference that 
the legislature intended to avoid such 
certification between the original parties 
(see Heffron v. Daly, 95 N. W. Rep. 714), 
and this, it is almost unnecessary to say, 
avoids it in the hands of everyone not a 
bona fide holder. It by no means fol- 
lows, however, because a contract made 
in violation of law—common or statutory 
—is void between the original parties, 
that if given the form of negotiable paper 
it is void in the hands of a bona fide 
holder. Indeed, it is the distinguishing 
characteristic of the law of negotiable 
paper that when a contract takes that 
form it is not, in the hands of a bona fide 
holder, subject to the defense which 
avoided it in the hands of the original 
parties. Negotiable paper in the hands 
of a bona fide holder is not open to the 
defense that the contract from which it 
arose was illegal, or forbidden by the 
principles of the common law. A note 
given to compound a felony is good in 
the hands of a bona fide holder. Clark 
v. Ricker, 14 N. H., 44; Wentworth v. 
Blaisdell, 17 N. H., 275. Nothing less 
than a statutory enactment will subject 
negotiable paper in the hands of a bona 
fide holder to the defense of illegality in 
its inception. 

What, then, is the effect of a statute 
which merely prohibits the making of a 
particular contract, and punishes its mak- 
ing asacrime? How shall we determine 
what consequences the legislature intend- 
ed should follow a violation of this law? 
Manifestly by applying in its construc- 
tion the principles of the common law. 

‘*Statutes are not and cannot be framed 
to express in words their entire meaning. 
They are framed, like other composi- 
tions, to be interpreted by the common 
learning of those to whom they are ad- 
dressed; especially by the common law, 
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in which they become at once enveloped, 
and which interprets their implications 
and defines theirincidential consequences. 
That which is implied in a statute is as 
much a part of it as what is expressed.”’ 
Sutherland on Statutory Construction, 
Sec. 334. 

In accordance with these principles, we 
would assume, and as heretofore stated 
we do assume, that the legislature intend- 
ed to make such contract void between 
the parties; and we would likewise as- 
sume that it did not intend, if the con- 
tract took the form of negotiable paper, 
to affect its validity in the hands of a 
bona fide holder. But plaintiff's counsel 
contends that it is settled by authority 
that when a contract is prohibited and 
made a crime by statute such a contract, 
if it takes the form of negotiable paper, is 
void in the hands of a bona fide holder; 
and he relies upon the foHowing author- 
ities: Clark & Marshall on Corporations, 
Sec. 225; Endlich on Interpretation of 
Statutes, Sec. 449; Sutherland on Statu 
tory Construction, Sec. 336; Anson on 
Contracts, 172; Heffron v. Daly (Mich.) 
95 N. W. Rep., 714; State Life Ins. Co. v. 
Strong, 127 Mich , 346; Loranger v. Jar- 
dine, 56 Mich., 5:8; Bowditch v. New 
England Life Ins. Co., 141 Mass, at p. 
293; Union Nat. Bank of Chicago v. Ry. 
Co., 145 Ill, 208; Cincinnati Mutual 
Health Ins. Co. v. Rosenthal, §5 Ill., 85; 
Milford v. Milford Water Co., 3 L. R. A., 
122; Egerly v. Hale, 71 N. H., 138; 
Woods v. Armstrong, 54 Ala., 152; Mc- 
Connell v. Kitchens, 20 S. E. 430; Tex- 
arkana & Ft. Scott Ry. Co. v. Bemis Land 
Co., 67 Ark., 542; Snoddy v. Bank, 88 
Tenn., 573. None of these authorities, 
except Texarkana & Ft. Scott Ry. Co. v. 
Bemis Land Co., and Snoddy v. Bank, 
which will receive attention later in this 
opinion, related to a case of negotiable 
paper in the hands of a bona fide holder. 
All that can justly be claimed for these 
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authorities, with the exceptions above re. 
ferred to, is that they hold that when the 
making of a contract is prohibited and 
made a crime by statute, it is vo:! as be- 
tween the original parties, or—what is 
the same thing—as between parties who 
do not stand in the attitude of a bona 
fide holder of negotiable paper arising 
therefrom. It is true that many of these 
decisions say that such a contract js void, 
and one of them (see Milford v. Milford 
Water Co.) says that it “is utterly void, 
and there is no power that can breathe 
life into such a dead thing.” ‘This lan- 
guage must, however, in accordance with 
every just principle of construction, be 
unde-stood as applying to the case before 
the court. It may not be improper to 
describe the particular contracts under 
consideration as void, and as utterly void. 
But it by no means follows that nego- 
tiable paper issued on such contract would 
be void in the hands of a bona fide hold- 
er for valne. ‘These authorities cannot 
be regarded as authority for the proposi- 
tion for which plaintiff's counsel cites 
them. They are not inconsistent with 
the rule, which we deem it our duty to 
undertake to show is well settled by au- 
thority; that though a contract is prohibi- 
ted and made a crime by statute, that con. 
tract, if it takes the form of negotiable 
paper,is valid and enforceable in the hands 
of a bona fide holder. 

Says Mr. Daniels, in his work on Nego- 
tiable Instruments, Sec. 197: 


‘The bona fide hulder for value, who 
has received the paper in the usual course 
of business, is unaffected by the fact that 
it originated in an illegal consideration, 
without any distinction between cases of 
iHdegality founded in moral crime or tur- 
pitude, which are termed mala in se, and 
those founded in positive statutory pro- 
hibition, which are termed mala prohibita. 
The law extends this peculiar protec- 
tion to negotiable instruments, because 
it would serious y embarrass mercantile 
transactions to expose the trader to the 
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coaseuences of having the bill or note 
passe’ to him impeached for some covert 
defect.” 

In Vinton v. Peck, 14 Mich. 287, de- 
fendant was an accommodation maxer of 
a negotiable promissory note, dated on 
Monday but in fact made on the preced- 
ing Sunday, contrary to the statute ex- 
pressly prohibiting, under penalty of a 
fine, “any manner of labor, business or 
work, except work of necessity and char- 
ity.” See Comp. Laws 1857, sec. 1,574. 
It was held that the note was valid and 
enforceable in the hands of a bona fide 
purchaser, because ‘*‘the statute has not 
declared that notes made contrary to the 
Sunday law shall be void under all cir- 
cumstances. Their invalidity is only to 
be implied from the prohibition of Sun- 
day business, and under such a statute a 
bona fide holder is protected.” 

State Capital Bank v. Thompson, 42 
N. H., 369, is aimost precisely like the 
above case. 

In New v. Walker, 


108 Ind., 365, a 
negotiable note was taken in violation of 
a statute requiring, under a penalty, to 
be stated therein; ‘‘Given for a patent 


right." The court held this note valid, 
in the hands of a bona fide hoider, saying 
(pp. 374, 375): 

“Our opinion is that a statute making 
ita crime to take promissory notes in a 
prohibited transaction, Coes not make 
the notes void in the hands of innocent 
purchasers, although the person whu vio- 
lates the statute commits acrime This 
conclusion is well sustained by authority.” 
Citing, among other cases, Palmer v. 
Minar, 8 Hun., 342, and Cook v. Weir- 
man, 51 la., 561, which are similar to the 
principal case. 

In Smith v. Columbus State Bank, 9 
Neb., 31, the court expressed its disap- 
proval of a statement in Kittle v. DeLa- 
mater, ; Neb., 325. “Or, if the note be 
founded upon an illegal consideration 
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prohibited by some positive statute, no 
recovery can be had, though the indorsee 
may not be privy to the original trans- 
action.” 

In Hart v. Foundry Co., 72 Miss., 809, 
it was held that negotiable paper issued 
in violation of a statute of ‘Tennessee, 
forbidding corporations doing business in 
that state without compliance with its 
provisions, was valid in the hands of a 
bona fide holder, the court saying (pp. 
833 and 834): 

“The statute, while forbidding foreign 
corporations from doing business in the 
state without compliance with its con- 
ditions, does not declare by express terms 
that any contracts made with delinquent 
corporations shall be void, nor does it 
denounce as invalid any securities given 
by or to it under such contracts. The 
English and some of the American stat- 
utes against usury and gaming declared 
that all assurances and securities given in 
consideration thereof should be void. 
Under such declarations, it has very gen- 
erally been held that negotiable paper, 
even in the hands of a bona fide holder, 
is void because of the language of the 
law. But where only the contract is de- 
clared void, and there is no declaration 
of nullity against securities, it is held 
that, while, as between the parties, and 
those taking with notice or after matur- 
ity, no recovery can be had, a bona fide 
holder will be protected.” 

In Press Co, Ltd., v. City Bank of 
Hartford, 7 C. C. A., 248, notes issued in 
violation of a statute forbidding foreign 
corporations doing business except in 
compliance with its terms were held valid, 
in the hands of a bona fide holder, the 


court saying (p. 249): 

“It is urged that public policy forbids 
a recovery; that to hold otherwise will 
nullify the statute. We do not think so. 
If the legislature intended the conse- 
quences claimed, we should expect it to 
say so.” 

In Lynchburg National Bank v. Scott, 
gt Va., 652, it was contended that a note 


obligating the maker to pay usurious in- 
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terest was void in the hands of a bona 
fide holder. The court answered that 
contention by saying (p. 659): 


“If the maker of a negotiable note 
contests the right of one who has acquir- 
ed it by indorsement, for value, before 
maturity, and without notice of any de- 
fense, to recover of him the amount of 
the note, he must, to prevail, be able to 
show a Statute that in express terms, or 
by necessary implication, declares the 
note to be void.” 


So, it has been held: 


“If astatute declares a security void, 
it is void in whosoever hands it may come. 
If, however, a negotiable security be 
founded on an illegal consideration—and 
it is immaterial whether it be illegal at 
common law or by a statute—and no 
statute says it shall be void, the security 
is good in the hands of an innocent hold- 
er or one claiming under such holder.” 


Glenn v. Farmers’ Bank of North Caro- 
lina, 70 N. C., 191; Smith v. Columbus 
State Bank, 9 Neb. 31; Grimes v. Hillen- 
brand, 4 Hun., 354; Hill v. Northrup, 4 
N. Y. S. C., 120; Converse v. Foster, 
32 Vt., 828; Lauter v. Jarvis Conklin 
Mortgage Trust Co., 85 Fed. Rep. 894; 
Hatch v. Burroughs, 1 Woods, 439. 

Other authorities hold that ‘‘when a 
statute expressly, or by necessary impli- 
cation declares the instrument absolutely 
void, it gathers no validity by its circula- 
tion, in respect to the parties executing 
it.” Daniels on Negotiable Instruments, 
sec. 197; Pope v. Hanke, 155 IIll., at p. 
625 et seq.; Thompson v. Samuels, 14 S. 
W. Rep. (Tex.), 143. 

We have already referred to the fact 
that two of the authorities cited by plain- 
tiff’s counsel—viz., Snoddy v. Bank, 88 
Tenn., 573, and Texarkana & Ft. Scott 
Ry. Co. v. Bemis Land Co., 67 Ark., 542 
—arose upon negotiable paper in the 
hands of a bona fide holder. Snoddy v. 
Bank is authority for this proposition: 
“Notes given in consideration of a con- 
tract against morals, public policy and 
public statutes are void in any hands.” 
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This, as we have already shown. and as 
we understand plaintift’s counse! ' 
cede, is opposed to almost u 
authority, and cannot, therefore, 
cepted as a correct declaration of ‘he law. 

In Texarkana & Ft. Scott Ry. Co. y, 
Bemis Land Co., 67 Ark., 542, suit was 
brought upon a negotiable promissory 
note made by the plaintiff corporation, 
contrary to the constitution and statutes 
of the state of Texas, for the accommo- 
dation of its president. It was held that 
this note was void in the hands of a bona 
fide holder. The argument of the court 
in support of this contention is this: 

**A contract prohibited by the constitu- 
tion or statute of a state, although nego- 
tiable in form, is not so in fact, and no 
innocence or ignorance on the part of 
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the holder will make it enforceable. It is 


an absolute nullity.” Citing 1 [aniels, 
Neg. Inst. Sec, 807, and decisions of the 
Supreme Court of the United States and 
of the Supreme Court of Texas. 

The decisions referred to do not sus- 
tain the proposition for which they are 
cited. The section of Daniels cited has 
reference to cases where an express statu- 
tory provision declares a note void. We 
cannot follow this authority without re- 
pudiating our own decision of Vinton v. 
Peck, supra, and the almost unanimous 
authority of other courts. 

Plaintiff's counsel assert that the case 
at bar is not ruled by decisions which 
hold that negotiable paper based upon 
an illegal consideration is valid in the 
hands of a bona fide holder. He insists 
that such cases are not authority, because 
the statute under consideration in this 
case did not merely make the considera- 
tion illegal; it actually “prohibited and 
penalized” the making of the contract 
itself. We are unable to see that this 
circumstance—if it affords a_ sound dis- 
tinction—distinguishes the case at bar 
from several of the cases above referred 
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to. In Vinton v. Peck, 14 Mich., 287, 
the perticular act which was prohibited 
and punishable by fine was the making 
of the note in suit. It is true that the 
statute did not, in express terms, pro- 
hibit the making of the note, but when 
it prohibited the doing of any business 
itdid prohibit the making of the note; 
for, as was expressly said by the Su- 
preme Court of New Hampshire in State 
Capital Bank v. Thompson, 42 N. H., at 
p. 370, ‘‘Under the construction of our 
statute prohibiting unnecessary labor on 
Sunday has been declared ‘business of a 
person's secular calling,’ * * and as such 
is prohibited under a penalty.” So, in 
New v. Walker, 108 Ind., 365, a bona fide 
holder was allowed to recover on a note 
given fora patent right, in violation of a 
statute which prohibited under a penalty 
the delivery of the note without the inser- 
tion of the clause that it was “given for 
a patent right.” It is idle to say that the 


making of this note was not prohibited by 


a penal statute. See, also, Palmer v. 
Minar, 8 Hun., 342; Cook v. Weirman, 
51 Ia., 561. The only distinction that can 
be drawn between those cases and the case 
at bar is in the nature and extent of the 
punishment for making the contract pro- 
hibited by law. Such an inconsequential 
distinction will not change a rule of law. 

We conclude, therefore, that though 
the making of a contract is prohibited 
and made a crime by statute, yet that 
contract, if it takes the form of negotia- 
ble paper, is valid in the hands of a bona 
fide holder for value. We think it also 
settled that negotiable paper in the hands 
of a bona fide holder for value is not sub- 
ject to any defense which would avoid it 
in the hands of the original holder, unless 
some statute, either expressly or by neces- 
sary implication, so declares. We affirm 
the proposition, denied by plaintiff's coun- 
sel, that though the statute ‘‘ by necessary 
implication makes the contract made in 
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violation thereof absolutely void as to 
non-negotiable contracts and as to nego- 
tiable contracts in the hands of persons 
having knowledge of the defects, yet 
* * * the statute will not be consid- 
ered to have that effect, should the con- 
tract be negotiable in form, and be found 
in the hands of a bona fide holder.”” No 
strength is added to the foregoing propo- 
sition by saying that the statute by im- 
plication makes void all non-negotiable 
contracts and negotiable contracts in the 
hands of persons having knowledge of the 
defect. For it follows from elementary 
legal principles that all such contracts are 
unenforceable if the original contractin the 
hands of the first parties thereto cannot 
be enforced. Nor is strength added to 
the proposition by saying that such con- 
tracts are ‘‘absolutely void.” If they 
cannot be enforced in the hands of the 
original holders, we see no reason for 
quarreling with a person who chooses to 
call them absolutely void, though others 
might describe them as voidable. See 
Thompson v. Samuels, 14S. W. Rep. 143. 
It follows that piaintiff’s counsel deny that 
negotiable paper can be enforced in the 
hands of a bona fide holder for value, if 
it arises from a contract which by impli- 
cation of law is void or unenforceable be- 
tween the original parties. In our judg- 
ment, the principle so denied is a correct 
statement of the law. If it were other- 
wise, all negotiable paper arising out of 
illegal and forbidden transactions would 
be void in the hands of a bona fide holder 
for value, and yet nothing is better settled, 
by principle and authority, as we have al- 
ready shown, than that such paper is valid. 

There remains to be considered this 
question: Does the statute, by necessary 
implication, or by implication even, make 
the check void in the hands of a bona 
fide holder for value? We have already 
seen that such implication cannot be 
found from the circumstance that the 
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certification is prohibited and made a 
crime. It is insisted, however, that the 
intent of the legislature to make the 
check void in the hands of a bona fide 
holder is indicated by other circumstances. 
It is contended that the purpose of the 
legislature in enacting this law was “to 
protect the citizens, depositors and stock- 
holders against just such an act as was 
committed in the case at bar’’—viz., an 
attempt to withdraw the funds of the 
bank by means of a check falsely certified 
—and that to make this purpose effectual 
the check must be held void in the hands 
of a bona fide purchaser. If it were true 
that the sole purpose of the statute was 
to protect the depositors and stockhold- 
ers of a bank against the criminal acts of 
its own Officials, this argument would be 
very forcible. Are we warranted in de- 
claring that the sole purpose of the legis- 
lature in passing this statute was to pro- 
tect banks and their depositors from the 
consequences of criminal misconduct of 
their officials, and that there were not 
other purposes, which would fail, if plain- 
tiff’s construction of theact prevails? We 
must bear in mind that the legislature, in 
passing this statute in 1887, had not 
learned the lessons taught by the disas- 
trous failure of the City Savings Bank in 
which occasions this litigation 
(though counsel do not agree as to pre- 
cisely what lessons are taught by this fail- 
ure). We shall not, therefore, be mater- 
ially aided—indeed, we are rather likely to 
be misled—if we look to that disaster to 
throw light upon the legislative purposes. 

The legislature has not, by this stat- 
ute, expressly declared its purpose. Its 
purpose, then, is to be inferred. While 
we are bound toinfer that one of its pur- 
poses was to protect the bank and its de- 
positors from the criminal conduct of its 
officials, it is likewise to be inferred that 
there was a broader purpose—viz., to pro- 
mote safe banking generally. 


1902, 
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We may infer the legislative purpose 
on the assumption that the law was made 
to be observed, as well as on the assump- 
tion that it would be violated. If the 
law is observed, we can readily sce that 
it will benefit—and thus infer the legis- 
lative purpose to benefit—not merely the 
depositors and stockholders of banks 
whose officers are called upon to certify 
checks, but all persons takingsuch checks, 
In other words, the observance of this 
law tends to increase the certainty of the 
payment of certified checks, and to pro- 
mote safe banking. 

In the case at bar, the allowance of the 
certified check will inure to the benefit 
of the stockholders of defendant bank 
and to the damage of the depositors of 
the City Savings Bank, represented by 
plaintiff. But the law we declare in this 
case will certainly apply to a case—if 
such a case should, as it may, arise— 
where the allowance of such a check in- 
ures to the benefit of the depositors of 
the bank which takes it, and damages no 
one but the stockholders of the bank 
whose officials criminally certified it. 
Such a case would be presented here if 
the payment of the check under consider- 
ation would not sensibly impair the capi- 
tal of the City Savings Bank, and if the 
funds withdrawn by its means from de- 
fendant had rendered it impossible for 
the latter to pay its depositors. And in 
such a case, under plaintiff’s contention, 
the court should say that the legislature 
intended to prefer the interest of the 
stockholders of the bank whose officers 
were guilty of crimina! misconduct to 
that of the depositors of another bank 
damaged by such misconduct. We do 
not think we are warranted in imputing 
to the legislature such an intent. We 
think it not improper to infer that it was 
the legislative purpose to protect the in- 
terests of the stockholders and deposi- 
tors of all banks, and not merely: the 
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stockholders and depositors of particular 
banks whose officials might be guilty of 
criminal misconduct. 

The language of the statute prohibiting 
the certification does not compel the con- 
clusion that its sole purpose was to pro- 
tect the bank and its depositors against 
the criminal misconduct of its officials. 
Certification of a check is prohibited and 
made a crime ‘‘unless the amount there- 
of actually stands to the credit of the 
drawer upon the books of the bank.” It 
will thus be observed that certification is 
forbidden even though the drawer has 
funds in the bank which do not stand to 
his credit upon the bank’s books, and cer- 
tification is not forbidden if the amount 
of the certified check is credited upon the 
books, though that credit is fictitious. In 
making the last statement, we have not 
forgotten that plaintiff contends that the 
statute does not forbid certification where 
the entry upon the book is fictitious. But 
as stated above, we do not agree with 
this contention. The statute in such case 
forbids the fictitious entry. It does not 
forbid the false certification resulting 
therefrom. In many cases, the distinc- 
tion might be unimportant. In others it 
might be very important. Suppose the 
bookkeeper or cashier of the bank made 
the fictitious entry, and the teller, acting 
in the best of faith relying thereon, certi- 
fied a check. No reasonable construction 
of the act would make this certification 
a crime, or bring it within the statu- 
tory prohibition. It will thus be seen 
that certification is prohibited ina class 
of cases where the depositors and stock- 
holders of the bank whose officers viola- 
ted the law cannot be injured, and it is 
permitted in a class of cases where they 
are injured. If the sole purpose of the 
act had been to protect the depositors 
and stockholders of the bank whose offi- 
cers were guilty of this misconduct, dif- 
ferent language would have been used: 
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We are not, therefore, warranted in say- 
ing that this act was passed solely for the 
purpose of protecting the bank and its 
depositors from the criminal misconduct 
of its officers. We are not warranted in 
declaring that there was not a legislative 
purpose in passing this act which would 
be defeated by the construction contend- 
ed for by plaintiff. 

If the section is construed as plaintiff 
contends—if checks duly certified are 
void in the hands of bona fide holders 
because the amount thereof did not stand 
to the credit of the drawer on the books 
of the bank, this consequence follows: 
Certified checks, instead of being, as here- 
tofore, the negotiable paper of the bank, 
and passing as current upon the faith of 
the bank’s credit, will pass, if at all, only 
upon the credit of the particular bank 
official who certified it. Every person 
to whom a certified check is offered will 
be called upon to determine, ‘not the 
credit of the certifying bank, not the au- 
thority of the certifying official, but the 
integrity and diligence of that official. 
Though one may have all confidence in 
such integrity and diligence he may hesi- 
tate to take the check because he fears 
that others to whom he may wish to trans- 
fer it lack such confidence. It will result, 
therefore, that certified checks, instead 
of being regarded in commercial circles 
with credit and favor, as heretofore, will 
be regarded with a degree of suspicion, 
aud are likely to be discredited. If the 
legislature intended this consequence — 
and they must have intended it if they 
intended that the act should receive the 
construction contended for by plaintiff— 
it seems strange that they left their in- 
tent to be ascertained as a matter of 
doubtful inference; it seems strange that 
they still left to banks the power of cer- 
tifying checks, without any clear sugges- 
tion that such power was so. greatly limited. 
‘If the legislature intended the conse- 
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quences claimed, we should expect it to 
say so.” Press Co., Ltd., v. Bank, 7 C. C. 
A., at p. 249. 

It is suggested, rather than urged, by 
plaintiff's counsel that on the authority 
of Spitzer v. Village of Blanchard, 82 
Mich., 234, the statute under considera- 
tion should be construed as denying to 
the teller authority to bind his principal, 
the bank, by the certificate under con- 
sideration. In Spitzer v. Blanchard, supra, 
it was held that bonds issued by a village 
in excess of the amount authorized by its 
incorporation act are void in the hands ofa 
bona fide holder, the court saying (p.246): 

“The amount of the bonds to be issued 
was known, and appears upon the face 
of the bonds. The assessed valuation 
and the vote of the electors are matters 
of public record, and are open to all the 
world for inspection and ascertainment, 
and are as accessible to intending pur- 
chasers as other persons. The limitation 
of power upon the common council ap- 
pears in the public statute, and is pre- 
sumed to be known to all dealing with cor- 
porate authorities or in corporate bonds.” 

To show the distinction between that 
case and the case at bar, we quote from 
other language in that opinion (p. 244): 

‘‘Where there is a total want of power 
under the law in the officers or board who 
issue the bonds, then the bonds will be 
void in the hands of innocent holders, the 
distinction being tetween questions of 
fact and questions of law. If it is a ques- 
tion of fact, and the board or officers are 
authorized by law to determine the fact, 
theh their determination is final and con- 
clusive.” 

If it were necessary to further distin- 
guish that case from the case at bar, we 
cannot do better than quote the language 
of distinguished jurists. Said Mr. Jus- 
tice Seldon, in Farmers’ & Mechanics Bank 
v. Butchers & Drovers’ Bank, 16 N. Y., 135. 

‘It is, I think, a sound rule that where 
the party dealing with an agent has as- 
certained that the act of the agent cor- 
responds in every particular in regard to 
which such party has or is presumed to 
have any knowledge, with the terms of 
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the power, he may take the re 
tions of the agent as to any extr 
which rests peculiarly within th 
edge of the agent, and which ca 
ascertained by a comparison of + 
er with the act done under it.” 

Said Justice Davis, in New 
New Haven R. R. Co. v. Schuy! 
Y., at p. 73: 

‘‘Where the principal has clovied his 
agent with power to do an act upon the 
existence of some extrinsic fact neces- 
sarily and peculiarly within the knowl- 
edge of the agent, and of the existence 
of which the act of executing the power 
is itself a representation, a third person 
dealing with such agent in entire good 
faith pursuant to the apparent power, 
may rely upon the representation.” 


If authority is needed for the proposi. 
tion, which seems ‘obvious, that the cer- 
tification in question related to an act 
peculiarly within the teller’s knowledge, 
we refer to Oakland County Savings Bank 
v. State Bank of Carson City, 113 Mich.284. 

It is also urged that it was the inten- 
tion of the framers of the general bank- 
ing act to follow generally the provisions 
of the National Banking law, and that 
we are warranted in inferring an intent 
to avoid a check falsely certified, in the 
hands of a bona fide holder, from certain 
changes, particularly from the fact that 
when Sec. 19 was framed language was 
omitted which, in the corresponding sec- 
tion of the National Banking law—viz., 
Sec. 5,208, Rev. Stat. U. S.—clearly in- 
dicated the purpose of Congress to make 
such checks valid. This contention de- 
serves attention. Sec. 5,208, Rev. Stat. 
U.S. makes it unlawful to certify any 
check, not, as provided in Sec. 19, unless 
the amount actually stands to the credit 
of the drawer on the books of the bank, 
but unless the drawer “has on deposit.... 
an amount of money equal to the amount 
specified in such check.” Then follows 
the provision omitted from Section 19. 
“Any check so certified by duly authcr- 
ized officers shall be a good and valid 
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yn against the association.” It 
bserved that the language omitted 
ag Sec. 19, in form at least, and 
in reality (see Morse on Bank- 
ed., vol. 1, Sec. 414) makes the 
prohibited check valid, even though not 
in the hands of a bona fide holder. The 
omission of this sentence, therefore, in 
Seé. 19, may well be attributed to some 
other purpose than the intent to make 
such checks void in the hands of a bona 
fide purchaser. We can well understand 
the reluctance of a legislature to use 
language which even by inference made 
such checks valid in whosoever hands 
they might be. 

It results from these views that the 
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trial court erred in denying defendant 
the right to prove that it received this 
check after certification, on the day it 
was drawn, in the usual course of busi- 
ness, and paid full value therefor, with- 
out notice or knowledge of any infirmity 
or of the fact that the account of the 
drawer was overdrawn. The court has re- 
ceived unusual aid from the excellent 
arguments, and briefs of counsel repre- 
senting the parties interested in this liti- 
gation. Without such aid, we could have 
not reached so speedy a decision. 

Judgment reversed, and new trial or- 
dered. 


GRANT, J., did not sit. 


The other jus- 
tices concurred. 


EXPRESS COMPANY TRAVELER'S CHECK. 


Not payable unless countersigned by person to whom issued, as provided therein. 


Samberg v. American Express Company, Supreme Court of Michigan, June 7, 1904. 


Townsend, a debtor of plaintiff, gave 
the latter a traveler’s check issued by the 
American Express Company, containing 
the signature of Townsend, but with a 
line drawn through it, promising to ‘‘ pay 
to the order of $50” when coun- 
tersigned below with the above signature 
of Townsend. ‘The check was not coun- 
tersigned. In an action on the instru- 
ment against the company, it was adjudg- 
ed not liable, it being 

Held: 1. An erased signature is as 
though there wads no signature, and the 
party producingit, must explain its appear- 
ance, for the alteration discredits the in- 
Strument unless removed. Plaintiff offered 
no testimony why the line was drawn 
through the signature and that its purpose 
was not to cancel it. 

2. Irrespective of the erasure, the Co. 
has the right to refuse to pay when check 
does not bear countersign agreed upon. 


Error to the Circuit Court for St. Clair 
County. Eugene F. Law, judge. 

Action by Ralph Samberg against the 
American Express Co. Defendant had 
verdict. Plaintiff brings error.—Affirmed. 

Moore, C. J. The plaintiff Samberg 
sued upon the following agreement : 





| AMERICAN EXPRESS COMPANY. 


Graveler's Cheque. 


— oO— 


When countersigned below with this sig- 


nature, 
oA # Townsend, 


The American Express Company, at tts 
paying agencies, will pay to the order of 


In United States and Canada, 
Fifty Dollars. 


Countersigned : (see signature above). 
CHAS. G. CLARK, Treasurer. 


Written on the back as follows: 





For identification of Ralph Samberg. 


S. L. Merriam. 
Ralph Samberg. 





The plaintiff's account of how he be- 
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came possessed of this cheque is as fol- 
lows: He testified that A. J. Townsend 
was indebted to him; that Townsend was 
at Mt. Clemens, and he urged him to 
make a payment, and that he gave 
him the sum of ninety dollars; that the 
plaintiff told him he had more, and Town- 
send handed over to him a litcle pocket 
book in which there was a blank check 
and this express order, and ‘‘I looked at 
that and said, ‘This is good all right 
enough,’ and he said it was ndt any good. 
Then, so I says, if it is not any good you 
might as well burn it up, and | went to 
get a match out of my pocket and touch 
it. He grabbed my hand and says no, it 
is all right, you can get the money on it. 
So then I took the check and put it in my 
pocket and went to Detroit with it.” 

He testified that he knew the hand- 
writing of Townsend, and that the name 
A. J. Townsend where it appears on the 
check is in the handwriting of Mr. Town- 
send, and that the face of the check is in 
the same condition it was when he got it. 
No other witness was sworn. The de- 
fendant refused to pay the cheque, and 
this suit was brought. 

When the testimony was all in, a motion 
was made for a judgment in favor of the 
defendant for several reasons: among 
others, for the reason that the cheque 
had not been countersigned as required 
in the contract. The court found as a 
matter of fact that plaintiff lawfully ac- 
quired possession of the instrument with 
the intent on the part of Townsend to 
pass to him all the title that Townsend 
had, but found as a conclusion of law 
that the paper was a promissory note 
made payable to order and not endorsed, 
and plaintiff was not, because of the ver- 
bal assignment, entitled to maintain the 
suit in his own name. 

Counsel for appellant say the paper is 
not a promissory note because it lacks 
certainty, and that plaintiff could main- 
tain the action in his own name. 


’ countersigned as agreed. 
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We do not deem it necessary t 
whether this is a promissory rn 
have repeatedly held that where 
court has entered a correct judg 
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will not be reversed because a wrong rea- 
Lentz v. Insurance Co., 


son was given. 
g6 Mich. 445. 
We have quoted all the material testi- 
mony of the plaintiff as to the circum- 
stances under which he became possessed 
of this cheque. From that testimony it 
appears the signature of Mr. Townsend 
had a line drawn through it when the 
cheque came into plaintiff's possession. 
We may take notice that this is the usual 
way of erasing or cancelling a word. No 
testimony is given why this line was drawn 
through the signature and that its pur- 
pose was not to cancel it. The ceurt has 
recognized that an erased signature is 
as though there had been no signature. 
Stewart et al. v. First National Bank, 4o 
Mich. 348. It has been held that if on 
the production of an instrument in court 
it appears to have been altered, the party 
offering it must explain this appearance. 
1 Greenleaf Evidence, 183-4. That such 
alterations discredit the instrument un- 
less removed. Hinman v. Dickinson, 5 
Bing. 183; Gillett et al. v. Sweet, 6 Ill. 475. 
Cheques of a like character to this one 
have come into very general use, espec- 
ially by travelers. They are an ingeni- 
ous, safe and convenient method by which 
the traveler may supply himself with 
funds in almost all parts of the civilized 
world, without the hazard of carrying the 
money on his person. The company has 
the right to refuse to pay when the cheque 


does not bear the countersign agreed upon. 
The owner of the cheque also has the right 
to insist it shall not be paid when it is not 
This cheque 
was not so countersigned, and for that 
reason defendant was entitled to a judg- 
ment in its favor. 


Judgment is affirmed. 


The other justices concurred. 
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NEW LEGISLATION. 


LAWS AFFECTING BANKS AND TRUST COMPANIES PASSED AT THE I904 SESSION OF THE 
IOWA LEGISLATURE. 


INTEREST ON STATE FUNDS IN BANKS. 


Chapter 3, Laws of 1904, approved March 
31, 1904. An act to amend section 
113 of the Code and to provide for 
securing to the state, interest on pub- 
lic funds. 


Sec. 1. Section 113 of the Code is here- 
by amended by adding thereto the fol- 
lowing: 

“On the moneys remaining on deposit, 
such depositary shall pay te the treasurer 
of state, for the use of the state, interest 
at such rate, and at such times, as _ shall 
be agreed upon between said treasurer 
and the depositary aforesaid, with the ap- 
proval of the executive council.” 

Sec. 2. This act, being deemed of im- 
mediate importance, shall take effect from 
and after its publication in the Register 
and Leader and the Daily Capital, news- 
papers published in Des Moines, Iowa. 

NOTE:—Above act was published in the 


Daily Capital, April 1, and the Register and 
Leader, April 2, 1904. 


Section 111 of the Code provides for 
the designation of one or more banks in 
the city of Des Moines, as a depositary 
for the collection of any drafts, checks 
and certificates of deposit that may be 
received by the state treasurer on account 
of any claim due the state. Section 112 
provides for security to be given by the 
banks, and sec. 113 authorizes the state 
treasurer, on receipt of any check, draft, 
etc. to place the same in such depositary 
for collection, makes it the duty of the 
depositary to collect without delay,charge 
no greater per cent. for collecting than 
the minimum per cent. charged to other 
parties, and notify the treasurer when 
collected, who, on receipt of notice of 
collection, must issue his receipt as now 
required by law; and to these provisions 
is now added, by way of amendment, the 
provision above set out, contained in 
chapter 3 of the Law of 1904. 


FEES OF BANK EXAMINERS. 


Chapter 64, Laws of 1904, approved April 
13, 1904. An act to repeal the law 
as it appears in sections 1875 and 1876 
of the Code, relating to the appoint- 
ment, compensation and expenses of 
bank examiners and providing a sub- 
stitute therefor. 

Sec. 1. That the law as it appears in 
sections 1875 and 1876 of the Code, be 
and the same is hereby repealed, and the 
following enacted in lieu thereof: 


“ The auditor of state may appoint not 
to exceed four bank examiners, to hold 
office at his pleasure, who shall give bond 
to the state, conditioned for the faithful 
discharge of their duties, in the sum of 
four thousand dollars ($4,000), which 
shall be filed with and the sureties therein 
approved by saidauditor., Said examiners 
shall receive as compensation for their 
services, a salary of eighteen hundred 
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dollars each, per annum. ‘The auditor of 
state and examiners shall be entitled to 
actual and necessary expenses incurred 
in the examination of banks, which shall 
be audited by the executive council and 
paid by the treasurer of state upon war- 
rants drawn by the auditor of state, but 
the total amount of such expenses and 
the salaries of examiners shall not in any 
one year, exceed the amount of fees col- 
lected from such banks. Each of such 
banks shall pay to the auditor of state an- 
nually before the first day of March, the 
following fees, which shall be by him 
turned into the state treasury as other 
fees of his office: banks having a paid up 
capital of $50,000 or under, the sum of 
$15; banks possessing a paid up capital 
of more than $50,000 and under $100,000, 
$20; banks possessing a paid up capital 
of $100,000 and under $200,000, $25; and 
banks possessing a paid up capital of 
$200,000 or over, $30; provided, that 
banks which have been examined be- 
tween the 1st day of January, 1904, and 
the taking effect of this act, shall not be 
required to pay such fee for the year 1904,. 
and banks which have not been so ex- 
amined, shall pay such fee on or before 


CAPITAL STOCK OF LOAN 


Chapter 65, Laws of 1904, approved 
March 30, 1904. An act to amend 
section 1889 of the Code in relation 
to savings and state banks and loan 
and trust companies and the capital 
and examination thereof. 


Sec. 1 That section 1889 of the Code 
be, and the same is hereby amended, by 
omitting the words “but such companies” 
in the fifteenth line thereof and by insert- 
ing in lieu thereof the words: 

“All such companies and all corpora- 
tions now existing or hereafter organized 
under the provisions of chapter 1, title 
9 of the Code whose articles of incorpora- 
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the 1st day of September, 1904, ; 
that no bank examiner shall be a 
by the auditor of state to examine - 
in a county in which he is interes 
the business of banking.” 

Sec. 2. This act, being deemed «! 
mediate importance, shall take effect and 
be in force from and after the date of its 
publication in the Register and J.eader 
and Des Moines Daily Capital, newspapers 
published in the city of Des Moines, lowa. 

NoTe.—Publication was made in the Regis- 
ter and Leader and Daily Capital, April 15, 
1904. Sections 1875 and 1876, supplanted by 
the above provisions, were as follows: 


1875. The auditor of state may appoint one 
or more bank examiners, to hold office at his 
pleasure, who shall give bond to the state con- 
ditioned for the faithful discharge of their duties 
in the sum of $2,000, which shall be filed with 
and the sureties therein approved by said 
auditor. 

1876. Each of such banks shall pay the ex- 
pense of its examination, which, when made by 
the auditor of state, shall be his necessary ex- 
penses only; when such examination is made by 
an examiner, he shall receive, from banks hav- 
ing a paid up capital of $50,000 or under, the 
sum of $15; from banks possessing a paid up 
capital of more than $50,000 and under $100,000, 
$20; from banks possessing a paid up capital of 
$100,000 and under $200,000, $25; and from 
banks possessing a paid up capital of $200,000 
or over, $30. 


AND TRUST COMPANIES. 


tion authorize the acceptance and execu- 
tion of trusts, and all corporations in 
whose name the word ‘“‘trust” is incorpo- 
rated and forms a part, shall have a full 
paid capital of not less than the amount 
-of capital of savings banks, as provided 
in section 1843 of chapter ro and”. 


Note:—Section 1889 provides for the keep- 
ing of lists of the names and residences of offi- 


cers, directors and stockholders, number of 
shares etc. of state and savings banks, to be 
open for inspection, etc. Then comes the fol- 
lowing sentence which is amended by the above 
law, as shown: 

‘No corporation shall engage in the banking 





NEW LEGISLATION. 557 


business, receive deposits and transact the busi- liable to the creditors of such companies, as 
ness generally done by banks, unless it is sub- provided in section 1882 of this chapter for 
ject to and organized under the provisions of stockholders in savings and state banks.” etc. 

this title, or of the banking law of the state Then comes penalty for violation, and section 


heretofore existing, except that loan and trust : , : 
: . . : I V rovision concetnin 
companies may receive time deposits and issue 889 concludes with a p 8 


drafts on their depositaries, but such companies oan and trust companies organized prior to 
shall be subject to examination, regulation and 1886 which, by proper additions to their articles, 


control Ly the auditor of state, like savings and may become state banks without incorporating 
state banks, and their stockholders shall be the word “state” ia their name. 


INCORPORATION OF SAVINGS BANKS. 


Chapter 19 of the Code of Iowa (sec- April 12, 1904, by the insertion of the 

tions 1840-1860 inclusive), provides for words shown in italics: 
the incorporation of savings banks. Sec- “Notice of its incorporation shall be 
tion 1842 provides for the signing, ac- given by publication in some newspaper 
knowledgment and contents of the arti- Published in the county wherein the bank 
is located, once each week for four consec- 


cles of incorporation and where they shall tive weeks, which notice shall state, in 


be filed. Also the following provision, substance, the matters required to be given 
which is now amended by act approved in the articles of incorporation.” 


THE Merchants & Planters National Bank of _ strikingly handsome booklet, descriptive of their 
Sherman, Texas, has issued a very interesting new building and illustrating the elegant bank- 
bit of the bank’s history in a neat little folder. ing rooms and offices, rich in decorations. Sev- 
The bank was organized as a state bank in 1872 eral artistic designs with appropriate inscrip- 
as the Merchants & Planters Bank with capital tions adorn the banking rooms. The titles ac- 
of $150,000. The capital was increased at va- companying the designs are: ‘‘ Security is more 
rious times, and amounted to $250,000 paid up important than profit;” ‘ Slothfulness is blind 
at the date of its conversion into a national bank. to opportunity ;” ‘Success honorably achieved 
In 1884 the Merchants & Planters National is something to be proud of;” “Industry is the 
Bank succeeded the old state bank, with paid handmaiden of wealth ;” “‘ Wisdom abides in the 
up capital of $600,000, being the largest capital- homes of the lowly as well as in the palaces of 
ization of any national bank in Texas. This the rich; ‘There is a tide in the affairs of men 
distinction it yet retains. On April 15, 1904,the which taken at the flood leads on to fortune ;” 
bank's charter was extended for twenty years. ‘“ He who lacks ambition cannot succeed.” The 
A feature of the bank’s business is banking by _ beautiful lunette, “ The Sources of Wealth,” by 
mail, and a general banking business is trans- Kenyon Cox, adorns the wall on the west of the 
acted. Since its urganization as a national bank lobby, and on the east is another magnificent 
it has paid to its stockholders $1,432,00v in divi- lunette by Edwin H. Blashfield, “ The Uses of 
dends and has accumulated a fund of $183,000 Wealth.” In the main banking room there is a 
in surplus and undivided profits. large clock with a dial of inlaid glass work. 

The officers are: President, Tom Randolph; Each figure of the dial is lighted with a hidden 
Vice-Presidents, R. A. Chapman, T. D. Joiner, electric lamp, and surrounding the clock are the 
W. C. Eubank, T. U, Cole; Cashier, C. B. Dor- inscriptions: ‘ Money is the marvelous instru- 
chester; F. A. Batsell, Assistant Cashier. ment to which we are indebted for our wealth and 

civilization ” and ** Economy avoids all waste and 

From the Citizens Savings & Trust Com- extravagance and applies money to the best ad- 
pany, of Cleveland, Ohio, we have received a_ vantage.” 
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SAVINGS BANK AND TRUST COMPANY SECTION 


DEVOTED TO 


MATTERS OF ESPECIAL 


INTEREST TO SAVINGS BANKS AND TRUSi 


COM- 


PANIES. 


JOINT ACCOUNT IN SAVINGS BANK. 


A case, where a father opened an account in the joint names 
of himself and daughter, wherein it is held, no gift is 
established in favor of the daughter against the father’s 
estate. 


The Court of Chancery of New Jcrsey has re- 
cently passed upon a question of title to money 
deposited to joint account in a savings bank.* 

On August 8, 1888, Richard B. Coriell deposi- 
ted in the Provident Institution for Savings in 
Jersey City, $207.56, and caused the account to 
be opened in the name of “ Richard RB. and 
Mary E. Coriell,” in which form it remained 
until his death in 1902. The account was in- 
creased from time to time by deposits, and de- 
creased by drafts, all made by Richard. On 
January 1, 1904, the balance, with interest, was 
$2,504.28, and its ownership is the subject of 
dispute between the daughter, Mary E. Taylor 
(formerly Coriell) and Ellen Coriell, adminis- 
tratrix of Richard. The administratrix held the 
pass-book, and the daughter sought to have her 
permanently enjoined from drawing the fund. 
The bank was brought in as a defendant, and 
admitted its liability to pay either daughter or 
widow, when their rights have been established. 

The opinion of the court reviewing the evi- 
dence is exhaustive. A decision is reached in 
favor of the widow. The principal propositions of 
law declared are (1) that where it clearly appears 
that such a deposit is made by the parent for 
his convenience in drawing mcney, and not with 
the intention of making a gift to the child in 
case she survives, a subsequent change of inten- 
tion must be proved by clear and satisfactory 
evidence. Merely permitting the account to re- 
main in the joint nam-.s is insufficient. (2) The 
contract between joint depositors and the bank 
is not controlling evidence on the question 





* Taylor v. Coriell, April 5, 1904. 


whether one depositor, in making th 
jointly with the other, intended a gift to the 
other. (3) That to make a gift effective, the 
evidence must show an intention on t! 
the donor to divest himself of the poss: 
control of his property, and should be 
ent with any other intention. 

In this case the evidence is held insufficient 
to prove a gift inter vivos by father to daughter, 
but to show that the gift was limited to take 
effect after the father’s death, and hence was 
vo.d as not in compliance with the statute of 
wills. Further held, that in order to create a 
trust there must be an absolute parting, on the 
part of the settlor, with the interest which had 
been his up to the time of the declaration of the 
trust, and a specific property to be held by the 
trustee. There was further held to be insuffi- 
cient evidence that the daughter deposited por- 
tions of the fund. 


leposit 


> part of 
sion and 
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SEPARATION OF COMMERCIAL AND 
SAVINGS DEPOSITS IN MICHIGAN, 
The general banking laws of Michigan pro- 

vide that banks, doing a combined commercial 

and savings business, shall keep separate books 
and make separate investments of the funds of 
each department. Section 29 of the Banking 

Law of Michigan which makes this require- 

ment, is as follows: 

Sec. 29. Any bank combining the business of a 
commercial bank and savings bank shall keep 
separate books of account for each kind of busi- 
ness: provided, that all receipts, investments and 
transactions relating to each of said classes of 
business shall be governed by the provisions and 
restrictions herein specifically provided for the 
respective kinds of banks. And provided furth- 
er, that all the investments relating to the sav- 
ings department shall be kept entirely separate 
and apart from the other business of the bank, 
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and that the fifteen per cent. reserve required 
by the provisions of this act to be kept on the 
savings deposits shall be kept separate and dis- 
tinct from the reserve required on the commer- 
cial deposits, and that such portion of such savy- 
ings deposits as are on hand unloaned or de- 
posited with other banks or reserve agents and 
the investments made with the funds deposited 
by savings depositors shall be held solely for 
the payment of the depositors of said funds. 


The Peninsular Savings Bank of Detroit, 
Michigan, was the first in the state to publish 
and show an absolute and compleie separation. 
The following statement has been made by 
Cashier John H. Johnson concerning the matter: 

‘A strict interpretation of the Michigan law, 
to which attention has been called by develop- 
ments during the past two years, requires a 
separation of the assets of the two departments. 
In safes and receptacles entirely separate from 
those assigned to the commercial department, 
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we have placed cash, securities, etc. sufficient 
to balance the savings deposits. We intend to 
preserve that arrangement. Some bankers seem 
to think it is necessary to fix the assets of the 
two departments, but we believe there is no oc- 
casion for it. We have established a system of 
bookkeeping which keeps the business and as- 
sets of the savings department distinct and 
apart from the commercial department.” 

The keeping of separate books and making 
separate investments of the funds of each de- 
partment of banks doing a combined commer- 
cialand savings business, is being done pretty 
generally in the larger cities in Michigan, we 
understand, but it is hardly practicable in the 
smaller towns and villages where the volume 
of business is not sufficient to maintain the ab- 
solute separation with either convenience or 
economy. 


AMONG THE BANKS. 


The Continental National Bank of Chicago 
has established a library containing books on 
banking and general financial subjects for the 
use of its officials and employees. This is an 
example which should be followed by all large 
banks. 


In Indiana there is an agitation going on for 
a more stringent state law governing the banks, 
having its rise because of the losses which have 
resulted to the commercial and: agricultural in- 
terests from recent bank failures. 


The Minnesota Bankers’ Association has for 
some time been issuing a monthly publication 
known as the “ Bank Messenger.” This idea has 
now been followed in Michigan where beginning 
with July, the Michigan Banker, a monthly 
publication devoted to the interests of the Michi- 
gan Bankers’ Association, has made its appear- 


ance. There will also be published a directory 
of the Michigan Bankers’ Association, follow- 
ing the plan of directory which has been pub- 
lished by the Minnesota bankers. 


In Georgia a bill has been introduced provid- 
ing that all private banks shall be examined by 
the state examiner, for publication of their state- 
ment of condition, and that all private banks 
must print inthe heading of their stationery, 
that the bank is not incorporated. If the banks 
fail to make statements they are to be fined. A 
resolution has also been introduced in the House 
providing for a committee of two from the sen- 
ate, three from the House and three from the 
Georgia Bankers’ Association to confer regard- 
ing the banking laws of Georgia. Many of the 
laws governing banks, it is said, should be 
amended and cancelled so as to provide a more 
practical arrangement. 


THE “JOURNAL” APPRECIATED. 


CITIZENS NATIONAL BANK, } 
CHILLICOTHE, MoO., July 28, 1904. { 
Banking Law Journal, New York City: 
GENT LEMEN:—Enclosed herewith please find 
New York exchange for four dollars. This is our 
subscription to your periodical for another year. 
The fact of the matter is we could hardly get 
along without it, for every month during the 


two years we have been taking it serves to 
deepen our favorable opinion of the “Journal.” 
I desire tocompliment you on the. wide range 
of pertinent subjects discussed in your columns 
and certainly wish you the extensive circulation 
you so well merit. 
I beg to remain, yours very truly, 
R. F. McNally, Cashier. 
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HIS department is carried on for the benefit of all subscribers, who are entitled t 
questions of general interest, and expect prompt and careful consideration thereof 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless specia 


For unpublished replies, of a private nature, a reasonable charge is made 


Certificate of Deposit Payable “On Return of This Certificate.” 


According to Pennsylvania decisions, differing in this respect from all the other sate, and the federal, courts 


t certifi- 


cate of deposit “‘payable on return of this certificate” is not a negotiable instrument. 


YORK, PA., July 29, 1904. 
Editor Banking Law Journal: 

DEAR SIR :—Please answer in the ‘‘ Journal” 
whether or not our special certificates of deposit 
are negotiable instruments, and enforceable 
against the bank by innocent holders? They 
read thus: “This certifies that has de- 
posited in this bank dollars payable to 
his order on demand and return of this certifi- 
cate. If left months, interest at —— ‘per 
cent. will be paid for that period only. Not 
subject to check.” LST . Cashier. 

Answer,—The Negotiable Instruments 
Law uf Pennsylvania, voicing the rule of 
the law merchant, provides that, to be 
negotiable, the promise or order to pay 
must be “unconditional; also that ‘‘an 
instrument payable upon a contingency 
is not negotiable, and the happening of 
the event does not cure the defect.” 

In states other than Pennsylvania the 
usual provision found in certificates of 
deposit that they are ‘‘payable on re- 
turn,” or ‘‘on return properly indorsed,” 
has not been regarded as creating a con- 
dition affecting their negotiability, and 
such certificates are quite generally held 
negotiable instruments. 

But in the year 1843 the supreme court 
of Pennsylvania* held that a certificate 





* Patterson v. Poindexter, 6 W. & S. 227. 


of deposit ‘‘payable only to their order 
on return of this certificate” was not a 
negotiable instrument but only a special 
agreement to pay the deposit on the re- 
turn of the certificate; that a promise to 
pay on the return of the certificate was 
not absolute and unconditional, but con- 
tingent. 

In 1857,+ the same court, concerning a 
certificate reading ‘‘Jacob Miller has de- 
posited in this bank $440, subject to his 
order, payable only on the return of this 
certificate,” put the question whether the 
certificate was a negotiable instrument 
and said: 

“The negative of this question has been 
three times decided by the supreme court 
of Pennsylvania: Patterson v. Poindex- 
ter, 6 W. & S. 227; Charnley v. Dulles, 8 
W. & S. 361; Boker v. Hazard, 6 W. & 
S. 228. It was not pretended by any one 
that the instrument wasa bill of exchange. 
It was contended that it was a promissory 
note. But the decisions proceeded on 
the principle that a promissory note could 
not exist without an express and uncon- 
ditional promise to pay. The certificate 
of deposit was destitute of both these re- 
quisites. The money was merely stated to 
be subject to the order of Miller. The 





+ Lebanon Bank v. Mangan, 28 Pa. St. 452. 
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promise to pay was, therefore, only an 
implied one arising from the facts set 
forth in the certificate. It was subject 
to the order of Miller only on ‘the return 
of the certificate.’ An unconditional draft, 
without returning the certificate, would 
not have entitled the payee to the money, 
according to the terms of the instrument. 
It was, therefore, payable only on a con- 
dition.” 

Again, in 1860, a similar decision was 
made*. 

Unless these early decisions are to be 
judicially overruled, or overturned by 
legislative enactment, a certificate of de- 
posit, such as inquired of, ‘‘payable on 
return of this certificate” is not a nego- 
tiable instrument under Pennsylvania law. 

But banks in other states, which pur- 
chase certificates of deposit “payable on 
return,” issued by Pennsylvania banks 
and trust companies, believing them to 
be negotiable instruments, can find pro- 
tection and enforce them through the 
federal courts. 

In the year 1goo, the Bank of Saginaw, 
Mich , purchased from the payee, six $500 
certificates issued by a trust company in 
Pennsylvania, as follows: 


$500. $500 No. 2. 
Title & Trust Co. of Western Pennsylvania. 
CONNELLSVILLE, Pa., Fed 5, 7900. 
J.F. Barrows has deposited with this 
Company five hundred dollars, pay- 
able to the order of J. F. Barrows, 
on return of this certificate properly 


indorsed. 
W. M. Ruth, Treasurer. 


Indorsed: /. F. Barrows. 


SUBJECT TO CHECK 


CERTIFICATE OF DEPOSIT NOT 





The United States Circuit Court} held 
the certificates negotiable under federal 
law, refusing to be bound by the contrary 
Pennsylvania law, and that the trust com- 


* London “Society v. Hagerstown Savings 
Bank, 36 Pa. St. 498. 


+18 B. L. J. 201, 
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pany must pay them to the bank. The 
court said: 

“That such a certificate of deposit is a 
negotiable instrument, possessing the 
qualities of a negotiable promissory note, 
was determined by the supreme court of 
the United States in Miller v. Austen, 13 
How. 218. To the same effect are the 
decisions of all state courts except those 
of Pennsylvania. The supreme court of 
Pennsylvania has held that a certificate 
of deposit, although containing nego- 
tiable words, has none of the incidents of 
a negotiable promissory note. There is, 
however, no statute in Pennsylvania regu- 
lating this matter, and the question here 
is one of general jurisprudence. That 
courts of the United States are not con- 
trolled by the decisions of the state courts 
on questions of general commercial law is 
authoritatively settled. * * * The 
parties to the commercial instruments in 
suit did not contract with reference to 
the state decisions any more than they 
did with reference to the decision of the 
supreme court of the United States. They 
contracted with reference to the general 
law. Upon the controlling question of 
the negotiability of the instruments in 
suit, the decision in Miller v. Austen is 
conclusive of this controversy.” 

Answering the inquiry submitted, there- 
fore, the form of certificate of deposit 
therein referred to, is not negotiable ac- 
cording to Pennsylvania state decisions, 
but is negotiable according to federal de- 
cisions and the general commercial law. 
The practical result is, if such a certifi- 
cate is sued on in the federal courts by a 
holder in due course, it is not subject to 
defense by the issuing bank, but if sued 
on in the state courts of Pennsylvania, 
the bank, having a valid defense against 
the payee, may interpose it against the 
transferee. 

There ought to be one uniform law 
governing all these matters, but we 
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haven’t fully reached that desired end, 
asyet. The new Negotiable Instruments 
Law of Pennsylvania does not alter the 
former Pennsylvania law on this point. 
That law simply says that, to be nego- 
tiable, the instrument must not be pay- 
able on a contingency; the promise to 
pay must be unconditional. The former 
Pennsylvania law was to the same effect. 
But the Pennsylvania courts have here- 
tofore thought that making the instrument 
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payable only on its return, mad« 
ment conditional or contingent, while 
other courts have thought the contrary, 
The Negotiable Instruments L.w pro- 
vides no rule as to whether an instrument 
payable only on return, is or is not, pay- 
able on a condition; hence the conflict of 
rule on this point, created by the anoma- 
lous attitude of the Pennsylvania courts, 
remains. 


Its pay- 


Certificate of Deposit Payable “in Current Funds.” 


COVINGTON, Ky., July 26, 1904. 
Editor Banking Law Journal: 

DEAR SiR:—A certificate of deposit issued 
by an Indiana bank provides that it is payable 
in current funds on return of the certificate prop- 
erly indorsed, with interest if left six months. 
The payee desires to obtain a 30 day loan from 
us, on pledge of his certificate as security, it 
having three months yet to run before it can 
earn the six months interest. Is such a certifi- 
cate a negotiable security? Z 

CASHIER. 

Answer.—The provision as to interest 
does not affect negotiability, but under 
the law of Indiana, the clause making it 
payable ‘‘in current funds” destroys nego- 
tiability. Hence if you make a loan on 
the certificate, without first making in- 
quiry of the Indiana bank as to possible 


defenses, you take the risk that the bank 
has no good defense or set-off to the cer- 
tificate in the hands of the payee. Be- 
fore loaning on such a certificate, make 
inquiry of the Indiana bank, and then, if 
all right, take the certificate and immed- 
iately notify the Indiana bank of its 
assignment to you. 

When the Negotiable Instruments Law 
comes to be enacted in Indiana, then this 
course will not be necessary. Under that 
law, an instrument payable in current 
funds is negotiable. In states which have 
not yet adopted that law the rule is con- 
flicting. In Indiana, as said, an instru- 
ment payable in current funds is not nego- 
tiable, the theory being that it is not 
payable in money. 


Form of Certification. 


LONDON & SAN FRANCISCO BANK, LTD. 
SEATTLE, WASH., July 26, 1904. 
Editor Banking Law Journal: 

DeAR SiR:—Referring to the very full re- 
port of Meuer v. Phoenix National Bank, in the 
July number, I should like to know the wording 
of the bank's certification of the check. We 
use the form “good when properly indorsed,” 
which seems absolutely to require an indorse- 
ment. Is there any difference in the legal ef- 
fect of the various forms of certification? 

R. L. S., Joint Manager. 


Answer.—The form of certification of 
the check in the Meuer case, as shown 
by the printed record, was 

“Good through the Clearing House. 

Phenix National Bank. 
Malaby.” 

We discuss the question suggested by 
the foregoing inquiry in an article in this 
number under the heading “The Legal 
Effect of Various Forms of Certification.” 
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NEW YORK. 


The eleventh annual convention of the New 
York State Bankers’ Association was held at 
the Hotel Champlain, Bluff Point, on July 14 
and 1s. President Pierson in his annual ad- 
dress welcomed 
the members. He 
said that the past 
had been an event- 
ful year; from a 
period of inflation, 
values have fallen 
to a sane and safe 
basis, and while the 
decline was tre- 
mendous, the in- 
herent strength and 
recuperative power 
of the 
produced a 


nation has 
pro- 
found impression 
at home as well as 
abroad. The banks 
of New York are in 
splendid condition, 
and there is a spirit 
of conservatism 
among the mercan- 
tile and financial 
interests. The as- 
has been 


a unit in 


sociation 
more of 
practical work in 
the past year than 
The 
of Admin- 
Was suc- 


formerly. 
Council 
istration 
cessful in securing 
enactment of the 
Smith bill, limiting to one year liability on forged 
checks. [he president said that the inaugura- 
tion of the Bank Money Order plan of the Ameri- 
can Bankers’ Association will in many ways prove 
an important event in modern banking. 
Secretary Eldredge reported the membership 
as 474, and urged an increase. He detailed the 


work performed by him in the interest of the 
Association, having written upwards of 2,100 
letters and traveled 4,693 miles during the ten 
months since the last convention. 
Treasurer Cromwell made his report, after which 
reports were received from the various groups. 

The Council of 
Administration re- 
ported that it had 
held four meetings 
during the year. It 
detailed the steps 
taken towards the 
passage of the bill 
limiting the liability 
of banks on forged 
checks. The coun- 
cil reported it had 
given serious atten- 
tion to the billintre- 
duced by Assem- 
blyman O'Neill in 
the last legislature, 
providing that trust 
companies shall 
make and publish 
reports, as to state 
banks, under the 
same conditions 
and penalties. The 
Council were unani- 
mously of the opin- 
ion that the Asso- 
ciation should take 
up this bill with the 
next legislature and 
endeavor to have it 
made law. No sin- 
gle act, they said, 
would do more to 
put the trust companies which do a general bank- 
ing business, on the footing of banks, where they 
belong. The Council unanimously indorsed the 
O'Neill bill, and recommended to the associa- 
tion the passage of the bill. 

The Council at their fourth meeting adopted 
a motion that the Convention be requested to 


CHARLES H. SABIN, President elect, 
Vice-President Commercial National Bank, Albany. 
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direct the chairmen of the various groups to 
call the attention of their membership to more 
effective work and interest in the American 
Institute of Bank Clerks. At this meeting it 
was suggested that the American Bankers’ As- 
sociation be requested to endeavor to secure the 
passage of the Gaines Clean Money Bill. It was 
also voted to recommend that the delegates to 
the next convention of the American Associa- 
tion endeavor to have that association take 
action on the subject; also that they urge that 
association to pass a resolution for repeal of the 
bankruptcy law. The Council also adopted a 
resolution that the state association recommend 
to the national association an amendment to 
the constitution so as to provide that cases 
where banks lose money because of false state- 
ments of condition by borrowers at the time 
loans are made, shall be prosecuted by the 
American Association the same as are forgeries, 
bank burglaries and similar offenses. The Coun- 
cil discussed at length the payment of interest 
on deposits, resulting in a request to the Chair- 
man of each group to take up the subject for 
discussion in their group meetings. The Coun- 
cil requested that the legislative committee en- 
deavor to secure an amendment of the present 
tax law which shall make it more equitable to 
banks in the matter of their assessments on 
real estate. 

The report of the Council was approved and 
placed on file. 

State Bank Superintendent Kilburn made a 
valuable address on ‘Banks of Discount and the 
Payment of Interest on Deposits,” in which 
he contended that the payment of interest on 
individual deposits is the greatest menace to 
banking in the state to-day. Mr. Kilburn’s 
paper was followed by a general discussion, in 
which was developed a spirit of antagonism to 
the trust companies who pay interest and com- 
pete with the banks in the general banking 
business. Mr. M. J. A. Prendergast, of Mont- 
real, addressed the Convention on “Note Issues 
Under the Canadian Banking Law.” 

The Bank Money Order Committee made a 
report in which they described the plan of the 
American Bankers’ Association, soon to be in 
operation, and recommended that the members 
of the state association use every endeavor to 
secure the success of the plan, which can best 
be done by immediately ordering a supply and 
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pushing a sale of the orders. Th 
offered the following resolution 
adopted: 


Resolved, That the New York Si 
Association heartily endorses the | 
ted by the cc mmittee of the Ameri: 
Association for the issuing of 
orders; and the secretary of this a: 
hereby directed to notify all mem! 
action and to urge them to obtain a 
orders as soon as it is possible to - 
necessary blanks, calling their atte: 
convenience as well as profit of such 
the necessity for their co-operation t 
plan successful. 


The committee on Fidelity Insurance made 
a report, stating that several state bankers’ as- 
sociations have taken up the question, and by 
concerted action have accomplished the follow- 
ing results (1) a reduction of rates charged by 
insurance companies; (2) the adoption of a more 
uniform policy of indemnity; (3) the introduc- 
tion more generally of indemnity bonds. The 
Missouri Association has accomplished more 
for its members than any other, saving from 25 
to 37% per cent. on indemnity insurance and 
50 per cent. on burglary insurance. The Sec- 
retary of that Association has been designated 
by the companies doing business for that state 
as their agent. His commissions go to the As- 
sociation, and have accumulated a fund of $15,- 
000 up to this time, which is used as a_protec- 
tive fund. The committee called for a full in- 
vestigation by the association of rates charged 
and policies issued, and recommended that the 
secretary take up the matter of insurance with 
the various indemnity insurance companies do- 
ing business in the state with the view of hav- 
ing rates reduced, as well as securing the most 
complete protection in the form of policies is- 
sued, and to this end be authorized to employ 
an attorney; also that policieste written through 
the secretary, and if possible an arrangement 
be made with the insuring company that the 
regular agent’s commission be paid the Secre- 
tary, who shall then turn it into the treasury of 
the Association. 

The report of this committee was received and 
placed on file and it was voted that a commit- 
tee of five be appointed to report on fidelity in- 
surance to the executive council. 

Resolutions were adopted by the Association 
in commendation of the work of the American 
Institute of Bank Clerks; also that the subject 


mmittee 
ch was 


Bankers’ 
formula- 
Bankers’ 
money 
ation is 
f such 
ssue the 
cure the 
1 to the 
tion and 
make the 
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of the Gaines Clean Money Bill be brought to 
the attention of the American Association and 
they be asked to use their best endeavors for 
its pass ige; also that the matter of the bank- 
ruptcy law be referred to the American Bank- 
ers’ Association, asking them to study the sub- 
if they deem it advisable to have the 
aw changed in any respect, to endeavor to ac- 
complish that result; also that the American 
Associa- 


ject ar 
| 


Bankers 
tion be recommend- 
edto amend its con- 
stitution to provide 
for prosecution of 
borrowers who ob- 
tain loans on false 
statement of condi- 
tion, the same as in 
the case of forger- 
ies, bank burglaries 
and other similar 
offenses. 

The suggeston of 
the council that the 
legislature beasked 
to amend the tax 
law in the matter 
of real estate was,” 
after discussion, 
laid on the table, it 
being deemed un- 
wise to stir up the 
legislature on this 
question at the 
present time. 

Mr. John L. Ham- 
ilton, of Hoopeston, 
Illinois, addressed 
the Convention on 
the practical work 
of bankers’ associa- 
tions, and Mr. Hart- 
man Baker, of Phil- 
adelphia, spoke of the inter-relations of New 
York and Pennsylvania. R. Ross Appleton, 
President of the Fourteenth Street Bank, of 
New York City, discussed financial legislation, 
and said that trust companies should be re- 
quired to maintain the same cash reserve that 
must be kept by a bank. He rapped some of 
the New York trust corhpanies pretty hard with 
reference to their circulars offering to collect 


ALFRED H. CURTIS, Vice-President elect, 
Cashier National Bank of North America, New York. 
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without charge and pay interest on daily balances, 
which show that many of them do a general 
banking business under the laws of New York. 
At the close of his address he offered the 
following resolution which was adopted: 
Whereas, The various groups composing 
the State Bankers’ Association, and the Coun- 
cil of Administration of the State Bankers’ 
Association, at their meetings held during the 
past few months, have endorsed the O'Neill 
Bill, No. 1617, and 
recommended this 
convention to ap- 
prove of the bill, 
be it 
Resolved, That 
the New York State 
Bankers’ Associa- 
tion, represented in 
convention,endorse 
the O'Neill bill, No. 
1617, an act to 
amend the banking 
law in relation tore- 
ports of trust com- 
panies, introduced 
at the last session of 
the Legislature, and 
recommend that 
the same measure 
be introduced at the 
next meeting of the 
Legislature; and 
that this associa- 
tion hereby recom- 
mends the passage 
of the bill ; and be it 
Further Resolv- 
ed, That a copy of 
this resolution be 
forwarded to the 
Governor of the 
State, each State 
Senator, and each 
member of the As- 
sembly, together 
with a copy of the 
bill when printed. 


The election of 
officers resulted as 
follows: President, 
C.H.Sabin, Albany; Vice-president, A. H. Curtis, 
N. Y. City; Secretary, E. O. Eldredge, Owego ; 
Treasurer, David Cromwell, White Plains. 

‘The election of Charles H. Sabin, vice-president 
and manager of the National Commercial Bank 
of Albany, to the presidency of the association, 
is an evidence of the popularity of this rising 
young man, who is known all over the state as 
a most capable and efficient bank officer. 
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It is due to Alfred H. Curtis, cashier of the 
National Bank of North America, New York 
City, the vice-president elect of the association, 
that the entertainment features at Bluff Point 
were so enjoyable. Mr. Curtis was chairman of 
the committee of arrangements, and worked very 
hard to make the social features of the conven- 
tion a success. 


MINNESOTA. 


The fifteenth annual convention of the Min- 
nesota Bankers’ Association was held at Lake 
Minnetonka on June 21 and 22. A. A. Crane of 
Minneapolis, welcomed the members. Mr. A. 
C. Anderson, of St. Paul, President of the As- 
sociation, in the course of his annual address, 
discussed general banking conditions in the 
state and the subject of the gold production of 
the world and its bearing on banking. He 
brought to the attention of the Convention nine 
practical questions, as follows: (1) Bank Money 
Orders, showing that the question has been 
taken up by other associations and by the Ameri- 
can Bankers’ Association; that the Minnesota 
idea has taken strong hold of the various bodies, 
and good results will be accomplished. (2) 
Taxation. The president said the banks are 
bearing an entirely undue proportion of the 


taxes of the state, although the state board of: 


equalization is endeavoring to be as fair as pos- 
sible. (3) Burglary Insurance. This form of 
protection is quite generally availed of by mem- 
bers; but the forms of policies and protection 
afforded are not satisfactory. The subject is 
too large for any one state association to take 
up alone, and the American Bankers’ Associa- 
tion should be requested to take it up in the 
interest of bankers in all sections. (4) Home- 
stead exemptions. The president discussed the 
question of excessive exemptions, and suggested 
that the Association act in co-operation with 
the Credit Men’s Association to obtain legisla- 
tion limiting homestead exemptions to a proper 
value rather than to fix it by area either in coun- 
try orcity. (5) The president showed the prac- 
tical working of the law of 1899 prohibiting the 
sale of stocks of goods in bulk, without all the 
merchant’s creditors are notified of the contem- 
plated sale, and the benefits resulting from the 
law. (6) The question of farm mortgages as a 
desirable investment for banks was also discuss- 


ed by the president, as was (7) the ne\ 
tory of the banks of the state in which the names 
of members appear in more prominent type 
than non-members. He hoped it would be pos- 
sible in subsequent directories to indicate by 
signs what banks issue money orders, and cash 
orders issued by other members; what banks 
charge exchange at the rate they may desi¢nateon 
the entire contents of a letter; what banks charge 
exchange on each separate item contained in a 
letter, and a mass of information that would 
enable every member to tell at a glance just the 
value of a check drawn on any part of the state. 
The president also discussed (8) group organi- 
zations and (9) anonymous attacks on members, 
causing runs. A vicious attack was made on 
one of the members on the the 23d of Decem- 
ber, fifteen or more anonymous letters being 
mailed to prominent depositors warning them of 
the weakness of the bank and advising the with- 
drawal of deposits. The association is running 
down the guilty party, and thinks he can be 
punished under the law. 

Jos. Chapman, Jr.,.of Minneapolis, made the 
report of the Executive Council, and as secre- 
tary. The protective work of the Association 
was stated, and a solution of the money order 
question was shown to be*in a most promis- 
ing condition, because the American Bankers’ 
Association have just about concluded a con- 
tract with one of the largest surety com- 
panies of the country for the issuance and 
insurance of these money orders. The work of 
the group meetings was stated to be very profit- 
able to the Association. The report also show- 
ed a large increase of membership; told what an 
excellent medium the Bank Messenger has _be- 
come, and said that the work of the association 
was yet in its infancy. 

George H. Prince, of St. Paul, made his an- 
nual report as treasurer, and reports were re- 
ceived from the varous groups. Mr. J. A. 
Lewis, of the St. Paul “ Daily News,” discussed 
banks and advertising. Mr. Thomas F. Wood- 
lock, Editor of the “‘Wall Street Journal,” told 
of banking conditions in Wall street. Mr. Juhn 
L. Hamilton, of Hoopeston, Illinois, chairman 
of the executive council of the American Bank- 
ers’ Association, spoke upon the American 
Bankers’ Association and its benefits. C. D. 
Griffith, of Sleepy Eye, discussed “Burglary In- 
surance,” and Lewis E. Pierson of New York, 


direc- 
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“Bank Money Orders.” Mr. D. J. Craig, Jr., of 
Minneapolis, told the Convention of the work of 
the American Institute of Bank Clerks. 

The committee on Bank Burglary and hold- 
ups reported as follows: 

The committee on Bank Burglary and hold- 
ups unanimously recommend that the Minne- 
sota Bankers’ Association offer a reward of 
$250 to be paid for the arrest'and conviction of 
any person or persons guilty of burglarizing 
any safe or vault; and also for any hold-ups or 
robbery committed during banking hours of 
any bank or banker who is a member of this 
Association. 

The report was adopted as presented. 

The Committee on resolutions reported the 
following resolutions, which were adopted, in 
addition to resolutions tendering thanks. 

ist. That we approve the policy of the 
Money Order Committee of the American Bank- 
ers’ Association in requiring of any guaranty 
company, with whom they make contract, a 
simple contract not only guaranteeing the or- 
ders, but promising to pay the same immediate- 
ly upon the failure of the issuing bank to pay. 

2nd. That it is the sentiment of this asso- 


ciation that we are opposed to the national bank- 
ruptcy act as it now stands, and recommend 
that it be radically amended, or that another 
measure be substituted therefor more equit- 


able to the creditor class and to the honest 
debtor. 

3rd. That the homestead exemption rights 
should be measured by valuation and not by 
area. 

4th. Whereas, the time is near at hand when 
all banks of deposit in this state should be 
under public supervision, we desire to sug- 
gest to the private bankers in our member- 
ship the advisability, in the interests of them- 
selves and their estates, of placing their busi- 
ness under the national or state banking acts; 
and further express our belief that the legis- 
lature of the state should extend the super- 
vision of the state to all such banks of de- 
posit, similar to that in vogue in our neighbor- 
ing states. 

sth That we reaffirm the resolutions adopted 
at Crookston in 1902, condemning branch bank- 
ing, and hereby affirm our continued opposition 
to same. 

6th. Whereas, the operations of the so-call- 
ed bucket shops are demoralizing to the morals 
and injurious to the business of any community 
inwhich they operate, we urge upon our mem- 
bers that, as in a sense guardians of the 
financial weal of the respective communities 
in which they do business, they should warn 
their customers and the people against the 
essentially fraudulent character of the alleged 
business done by the bucket shops, and recom- 
mend to the legislature the enactment of such 
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laws as shall limit or, if possiblé, prohibit their 
operation. 

7th. We favor and recommend an amend- 
ment to the national banking act, permitting 
national banking associations to loan money 
upon first mortgages upon improved farms 
within their own state to an amount not to 
exceed ten per cent. of their average aggre- 
gate loans; the amount of any loan not to ex- 
ceed one-third of a conservative valuation of 
the property mortgaged. 

The new officers are: President, O. H. Havill, 
St. Cloud;. Vice-President, Cliff W. Gress, Can- 
non Falls; Treasurer, George H. Prince, St. 
Paul; Secretary, Joseph Chapman, Jr., Minne- 


apolis. 


NORTH CAROLINA. 


The eighth annual convention of the North 
Carolina Bankers’ Association was held at Ashe- 
ville on June 15 and 16. The members were 
welcomed by Mayor Rawls, and the welcome 
was responded to by J. G. Brown of Raleigh. 
L. H. Battle, President of the Association, con- 
gratulated the bankers upon their prosperity 
and called their attention to the great expansion 
of banking in the state during the last eight 
years. Eight years ago there were 89 banks, 
all kinds, in the state, with combined capital of 
$5,265,000, surplus and profits $1,438,000 and 
individual deposits of $10,531,000, To-day there 
are 206 banks with capital of $8,343,000 surplus 
and profits of $2,807,000 and individual deposits 
$34,122,coo. In eight years there has been an 
increase of 117 inthe number of banks, being 
76 per cent. In surplus and profits there has 
been a gain of 100 per cent. and in individual 
deposits 225 per cent. The particular factor 
which has contributed to this expansion and 
growth has been the establishment of a large 
number of small banks in North Carolina, there 
now being one, and sometimes two, in almost 
every town and village. This has been of great 
benefit, in the breaking down of the prejudice 
existing against banks and has given the farmer 
a place of deposit for his money and enabled 
him to obtain money to carry him through har- 
vest time at a low rate of interest and much 
less expense than when he was paying long 
time prices to the town merchant for his neces- 
sities. The banks, furthermore, the president 
said, are now affording more facilities to the 
manufacturers of the state than heretofore and 
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the president looks for the time when North 
Carolina banks will have and control the busi- 
ness of her manufactures in its entirety so that 
they will not be forced to send the cream of 
their business to the large cities beyond the 
borders of the state. 

C. N. Evans, secretary and treasurer, sub- 
mitted his report covering the operations for 
the past twelve months. The secretary recom- 
mended that the Association consider the ques- 
tion of bank money orders, also of securing, as 
a body, burglary and fidelity insurance. Ellis 
H. Roberts, Treasurer of the United States 
made an address upcn the question * Is our cur- 
rency growing too fast?” and H. E. Jones of 
Bristol, Virginia, discussed bank money orders. 
John O. Ellington, State Bank Examiner, spoke 
on the subject of bank examinations and W. S. 
Blakeney of Monroe discussed Branch Banking. 
The subject of burglary and fidelity insurance 
was discussed in an able paper by F. H. Fries 
of Winston-Salem. 

The executive committee reported that any 
action at this time would be unwise on the 
question of establishing a Southern depository. 
The committee further reported that it approves 
the plan of the American Bankers’ Association 
for the adoption of a banker’s money order. 
They further recommended that the Secretary 
correspond with burglary and fidelity insurance 
companies with a view to securing some arranze- 
ment for the Association by which this insur- 
ance may be issued through officers of the As- 
sociation as a means of economy to the mem- 
bers and profit of the Association. They further 
recommended that the incoming vice-presidents 
secure and report to the incoming executive 
committee, information and some plan for es- 
tablishing a clearing house or clearing houses 
for North Carolina, to improve and expedite 
the exchange of collections upon a profitable 
basis to all concerned. The report of the com- 
mittee was adopted. The secretary read the 
text of the Gaines Clean Money Bill, and the 
subject was referred to the executive committee 
with power to act. 

The new officers elected are: President, F. H. 
Fries, Winston ; Vice-Presidents, J. D. Grainger, 
Wilmington; J. C. Braswell, Rock Mount; J. F. 
Wiley, Durham. Secretary and Treasurer, C. 
N. Evans, Charlotte. 
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IOWA. 


The eighteenth annual convention of 
Bankers’ Association was held at Des Moines, 
June 15 and 16. The members and guests 
were welcomed by Hon. J. A. T. Hull, of Des 
Moines, who was responded to by Hon. J. T, 
Brooks, of Hedrick. L. F. Potter, the president, 
in his annual address, congratulated the Asso- 
ciation on the continued prosperity. He spoke 
of the good work of the Protective Committee 
in the case of burglaries, but said the Association 
had been not quite so successful in dealing with 
forgers and swindlers. He discussed the sug- 
gestion of county clearing houses as a means 
of heading off arun on solvent banks and ex- 
pressed the opinion that local jealousies would 
hinder the inauguration and subsequent suc- 
cess of such a plan in a majority of cases. Con- 
cerning the plan of creating a deposit insurance 
fund by taxation, the president said it seemed 
to be repugnant to a majority of the members. 
He discussed the plan in detail and urged the 
members to consider the subject. The presi- 
dent stated that the premiums charged by the 
bonding companies on fidelity bonds furnished 
bank officials and employees are encrmously 
excessive; nor do the bonds afford adequate 
protection. He said it begins to look as though 
whatever relief to be had must come from con- 
certed action of the state association, as the 
American Bankers’ Association has taken no 
action upon the report of their special commit- 
tee, except to continue the committee. He said 
that the Missouri bankers had shown a method 
of dealing with fidelity and casualty companies 
worthy of careful consideration, and he urged 
consideration of the subject by the committee 
on resolutions. 

D. H. McKee made his report as treasurer, 
and J. M. Dinwiddie, secretary, made an ex- 
tended report covering the operations of the 
Association for the year. 

The convention listened to reports of the 
various groups made by their respective chair- 
men. 

Hon. Walter I. Smith, of Council Bluffs, dis- 
cussed the question “Should the silver dollar be 
made redeemable in gold?” 

E. D. Huxford, ex-president of the Associa- 
tion, made a special report on the Quimby bank 
burglary. 


e lowa 
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On the subject of burglary and fidelity in- 
surance the following resolution was adopted: 

“\Whereas, The Missouri Association of bank- 
ers has had successful experience in burglary 
and fidelity insurance within their Association 
both in the increase of membership and profit 
to their insurance fund, we recommend that a 
committee of three be appointed to investigate 
their plan, as well as those of other states, hav- 
ing in view the adoption cf such insurance for 
our Association. Said committee to report to 
council of administration, which committee 
shall bring it before the next state convention.” 


The following resolution on the bankruptcy 
law was also adopted: 


“Believing that the national Bankrupt Law 
has served its purpose, we, your committee, 
therefore recommend that the bankers’ associa- 
tion petition our senators and representative to 
use their efforts to repeal the same.” 


The resolution was subsequently amended 
by inserting an instruction to the secretary to 
forward a copy of the resolution with a circular 
letter :o each member of the Iowa delegation 
in Congress, and to each of the Senators. 

A resolution was also adopted that banks or 
bankers in the state who own or control asso- 
ciate or branch banks must take out separate 
membership for each branch in order to entitle 
such banks to the benefits of the Association. 

rhe committee on money orders recommend- 
ed the adoption of the plan which the American 
Bankers’ Association are about ready to adopt. 
The report of the committee was received and 
the committee retained. 

lhe committee to investigate the question of 
the charge made by the time lock companies 
for cleaning locks reported that, as the result of 
their investigations, the so-called experts are 

rule good, trustworthy men, but there is 
nothing wonderful about their training, and 
that just as able and reliable men can be em- 
ployed without looking for them outside of the 
state of lowa. The committee believes that 
the lock-cleaning companies are now making 
an unreasonable and exorbitant profit out of 
the busines they do in Iowa, and that as the 
charge in the state is the same as in other states 
populated and with but comparatively 


asa 


sparsel) 


few banks, the banks of lowa are paying each 


year a substantial sum that should be paid by 
others. On motion, the matter was left in the 
hands of the time lock committee to act in con- 
junction with the executive council with full 


power to make a contract with some reputable 
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concern in the business of cleaning time locks. 

The matter of the resolution adopted at the 
last meeting of the savings bank section of the 
American Bankers’ Association that state asso- 
ciations of savings banks be organized, was re- 
ferred to the executive council with request to 
report at the next annual meeting. 

The new officers are: President, Ackley Hub- 
bard,Spencer; Vice-President, David H. McKee, 
Mediapolis; Treasurer, John J. Large, Rock 
Valley; Secretary, J.M.Dinwiddie,Cedar Rapids. 


WASHINGTON. 


The annual convention of the Washington 
Bankers’ Association was held at Walla Walla 
on June 16, 17 and 18. The members were 
welcomed by Mayor Hunt, and the welcome 
was responded to by P. C. Kauffman of Ta- 
coma. President Lord, of Olympia, in his an- 
nual address, said that times have tightened to 
a marked degree, but on the whole legitimate 
business is going forward satisfactorily and re- 
turning substantial reward for the money and 
energy invested. Trade conditions in Wash- 
ington, especially on the west side, have not 
been as satisfactory as during a few years past. 
At present there is a depression in the Jumber 
and timber trade of the west side but on the 
east side, where agriculture is the great indus- 
try, the crop outlook is exceedingly encourag- 
ing. The Washington association is growing in 
membership. The Association has never here- 
tofore availed itself of the provisions of its con- 
stitution for the appointment of a protective 
committee, and, as an association, does no pro- 
tective work. The President suggested action, 
by the appointment of a protective committee 
to make the provision of the censtitution which 
authorizes it, effective. 

P. C. Kauffman, the secretary, submitted an 
extended report covering the doings of the as- 
sociation and the subjects in which it is interested. 
G. S. Brooke, treasurer, reported upon the finan- 
ces of the Association. The executive com- 
mittee, through N. H. Latimer, Chairman, recom- 
meaded for consideration the adoption of effective 
measures for capture and prosecution of criminals 
where such cases are not handled by the na- 
tional association, suggesting a committee of 
nine members to be known as the Protective 
Committee. The executive committee also 
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recommendcd that more encouragement be giv- 
en by the banks to their employees to take up 
the study and work as outlined in the literature 
and plans of the American Institute of Bank 
Clerks. The committee called for the enact- 
ment of a liberal state banking bill, appropriate 
to the requirements and conditions of the state, 
applicable to all banks other than national, do- 
ing business therein. The committee suggested 
a form of procedure at the convention which 
would include a call for short five minute speech- 
es, to be responded to from counties or banking 
towns, explanatory of conditions, needs and re- 
sources of each locality. 

W. H. Preston, of New York, made an ad- 
dress upon the subject of collateral for manu- 
facturers and wholesalers and its benefits to 
bankers. Senator Turner of Spokane made a 
few remarks, in which he dwelt upon the neces- 
sity for a more perfect system of supervision 
and of laws for the government of state banks. 
A. L. Mills, of Portland, discussed ‘‘Commer- 
cial Crises and Panics,” and E. T. Coman, of 
Colfax, stated the requisites of a good loan. G. 
V. Holt, of Canada, described the Canadian 
banking system and methods. The question of 
bank money orders and of express rates on cur- 
rency was referred to the committee on resolu- 
tions. N. B. Selner of Cape Nome told of bank- 
ing in Alaska. W. D. Vincent, of Spokane, 
discussed the subject of a state protective com- 
mittee, and F. E. Beck, of San Francisco, spoke 
on international banking. Hon. Miles C. Moore, 
of Walla Walla, spoke on “Needed Legisla- 
tion,” saying that Washington needs a com- 
plete, up-to-date code of banking laws modeled 
somewhat on the lines of the national banking 
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act and embodying the best features of the 
codes of other states; that such a code would 
tend to inspire confidence and strengthen the 
entire state system. 

The following resolutions were adopted: 

Resolved, That the Washington State Bank- 
ers’ Association most heartily endorse the noble 
work of the American Bankers’ Association in 
affording the young men behind the grills in 
the banks of the country the advantages ot a 
liberal education and earnestly recommends 
not only the establishment of chapters in each 
of our large cities, but also that the bankers of 
the interior present the advantages of the In- 
stitute of Bank Clerks to their seyeral employees. 

Resolved, That the Washington State Bank- 
ers’ Association earnestly endorses the bill now 
pending in the House of Representatives at 
Washington, introduced by Hon. John W. 
Gaines, of Tennessee, known as “The Clean 
Money Bill,” and request our senators and mem- 
bers of Congress to do all in their power to- 
wards securing its passage. 

Resolved, That the Washington State Bank- 
ers’ Association heartily favor the repeal of that 
portion of the National Bank Act, that limits 
the redemption of National bank notes to $3,- 
000,000 a month. 

Resolved, that the Executive Council and the 
officers of this association use their utmost en- 
deavors to secure the passage of an amendment 
to the Negotiable Instruments Act limiting the 
time in which a bank may be liable for the pay- 
ment of a forged or raised check. 

Resolved, That the Washington State Bank- 
ers’ Association recommend to the incoming 
Legislature the enactment of a fair and equit- 
able State law regulating the organization and 
management of State banks. 

The new officers are: President N. H. Lati- 
mer,Seattle; Vice-President, E.T. Coman, Colfax; 
Secretary, P. C. Kauffman, Tacoma; Treasurer, 
W. M. Shaw, Spokane. 


COMMERCIAL LAW LEAGUE OF AMERICA. 


The Tenth Annual Convention of the Com- 
mercial Law League was held July 25th to 29th, 
1904, at the West Baden Springs Hotel, West 
Baden, Indiana. The business programme was 
unusually attractive, including several interest- 
ing addresses, among which were: 

“Should There Be a Federal Incorporation 
Law?” by Professor Horace L. Wilgus, of the 
Law Department of the University of Michigan. 


“The Bankruptcy Law in Its Relation to 
Commerce,” by T. Moultrie Mordecai, of the 
South Carolina Bar. 

The League fully sustained its reputation by 
providing a splendid line of entertainment for 
the visitors. One of the features of the Conven- 
tion was the publishing of a daily paper, “ The 
Convention News.” 

Attendance at the Convention was excellent. 
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THE BANK CLERK. 


A DEPARTMENT DEVOTED TO VARIOUS MATTERS OF ESPECIAL INTEREST TO BANK CLERKS, 


The second annyal convention of the Ameri- 
can Institute of Bank Clerks will be held at St. 
Louis, beginning August 25. The various chap- 
ters will send delegates, and there is every in- 
dication of a large, enthusiastic and successful 
convention. 


The National City Bank of New York re- 
cently made an offer to its clerks of an extra 
two weeks vacation for a trip to the St. Louis 
Exposition, all expenses connected with the trip 
to be paid by the bank, as first prize, and a 
second prize of $25, a third of $15 and $10 fora 
fourth prize, for suggestions in writing for im- 
provements in the institution. The paper was 
to contain suggestions along lines to increase 
the bank’s business at the minimum of expense. 
The competition was open to the 260 clerks 
employed in the bank but no officer was eligible 
to compete. 

Mr. J. C. Martine, assistant discount clerk, 
has been announced the winner of the first 
prize. Mr. Martine’s paper discussed every de- 
partment in the bank and suggested changes 
and economies which he thought would be of 
benefit to the institution. The other papers 
while not so comprehensive contained many 
suggestions of value. 


Following an informal sort of a suggestion 
made by one of the officers of the institution 
some time ago, the clerks of the National City 
Bank, of New York, have organized a club 
which will be known as the City Bank Club. 
No officer may hold membership in the organi- 
zation, but any one of the clerks, from the pay- 
ing teller down, may join. The paying teller 
and nearly all of the 260 clerks are members. 
These officers were chosen recently: 

President A. H. Titus, assistant to the third 
teller; vice-president, F. S. Emmons; secretary, 
W. B. Matteson; treasurer, J. C. Martine; trus- 
tees for one year, H. E. Davisson and C. F. 
Barnes; trustees for two years, G. Kouwenhoven , 


and William Reed; trustees for three years, C. 
Zabriskie and H. D. Hall. 

The object of the club is the advancement of 
its members along educational, social and fra- 
ternal lines. There will be monthly meetings 
for social purposes and literary exercises. The 
dues will be $1 a year, ano the officers of the 
bank willbe honorary members. For the present, 
at least, the club will meet in a room set apart 
for its use on the second floor of the bank 
building 


John S. Swartz, Chairman of Pittsburg 
Chapter, who for a number of years has been 
general bookkeeper and discount clerk of the 
City Deposit Bank, has been made cashier of 
the newly organized Park Bank of Pittsburg. 
J. R. Jones, assistant bookkeeper, who has been 
with the City Deposit Bank for three years, has 
been appointed as discount clerk and general 
bookkeeper in place of Mr. Swartz. Mr. Jones 
is also a member of Pittsburg Chapter. 


The St. Louis Chapter of the American In- 
stitute of Bank Clerks has published a guide to 
banks and trust companies, showing in detail 
the relation between the customer and the vari- 
ous departments of a financial institution. The 
table of contents foliows: General matters of 
interest to the customer, R. M. Richter; When 
the messenger calls, Geo. S. Beimdiek; The in- 
dividual bookkeeper and the pass-book clerk, 
Franklin L. Johnson; The exchange teller, the 
collection clerk and the note teller, J. E. Con- 
roy; The discount clerk, Wm. Reimann; The 
receiving teller, Alex. Miltenberger; The pay- 
ing teller, S. L. St. Jean; The executive head, 
J. A. Berninghaus; Banking by mail, A. V. Rey- 
burn; Legal points of general interest, R. A. 
Jones; Some humorous phases of banking, J. 
P. McGrath. The appendix gives a table show- 
ing the laws of the various states, regarding in- 
terest, days of grace, limitation, etc. 

Copies of this book may be had in quantities 
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at reasonable rates. For particulars address 
the St. Louis Chapter American Institute of 
Bank Clerks, 24 North Fourth Street, St. Louis. 

At the convention of the Minnesota Bankers’ 
Association, held at Lake Minnetonka on June 
21, Mr. D. J. Craig, Jr., President of the Minne- 
apolis Chapter of the American Institute of 
Bank Clerks, made an address upon the work 
of the Institute. He said there are now 40 
chapters established with a membership of over 
7,000. He described the official publication of 
the Institute, the Bulletin, and the regular class- 
es of study carried on by correspondence in 
practical banking, commercial law and _politi- 
cal economy, ending in examinations and certi- 
ficates of proficiency if successful. He spoke 
of the annual conventions and the chapter meet- 
ings, and in a very able address covered the 
entire work of the institute. 


It is almost unnecessary to say that any em- 
ploye of a bank entrusted with the custody of 
the bank’s money, should use the greatest care 
as to its safety. But like the railroad employe 
whose long service in dangerous positions some- 
times produces carelessness of movement which 
results in personal injury, so the bank employe, 
from long handling of funds without loss 


may 
once in a while become a little careless. A case 
in point: Not long ago a clerk in a bank in Los 
Angeles, whose business it was to collect in 
funds, returned to the bank one day with his 
usual collections, which amounted to $3,980. 
Instead of turning in his money at once, he put 
the canvas bag containing the coin on a writ- 
ing desk in the bank lobby and proceeded to 
figure up his account. The bag stood about 
twelve feet away from the receiving teller’s 
window. Desiring to say something to one of 
the employees, the collector turned and walked 
about 40 feet away, leaving the canvas bag 
still on the writing desk. When he returned it 
was gone. 

This act of carelessness has resulted in an 
interesting law suit wherein the bank sought to 
recover from the clerk’s bondsman the amount 
of money lost by the latter. The bond was 
given to insure against any pecuniary loss by 
embezzlement, wrongful abstraction or wilful 
misapplication, The superior court at Los An- 
geles holds that the bank cannot recover as the 
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terms of the bond did not cover gross ca 
ness on the part of the clerk. It was coi 
there was neither embezzlement or wr 
abstraction, but it was contended by th: 
that the clerk’s act was oné of “wilful n 
cation.” The court says this term has 
interpreted by the Supreme Court of the United 
States to mean that when there is a conversion 
to a person’s own use, or to the use of someone 
else, by the party charged, that is a wilf 
application; but the act in this case did not fall 
within the meaning of the term. The court 
said: “Although a number of persons unknown 
to Penning were standing in the vicinity of the 
desk, he left the sack unprotected and went to 
another part of the lobby, a distance of 40 feet, 
to hold a business interview with a f{ 
employe. During his absence the sack 
contents were stolen. There is no evicd 
that Penning had any -connection with 
abstraction of the money other than that imput- 
able tohis grosscarelessness. He was guilty of 
a serious error of judgment, for which no lia- 
bility attaches under the bond.” 


Ss- 
ded 
ngful 
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»pli- 
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mis- 


llow 
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A knowledge of the law governing negoti- 
able instruments and banking transactions is 
well nigh indispensable to bank clerks in posi- 
tions of responsibility. An attentive reading of 
the “Journal” will be found a good way to ob- 
tain this knowledge. 
volving a negotiable instrument represents an 
actual transaction, and affords an experience, 
which can be had for the reading, while the 
successful litigant pays the cost. 


Every decided case in- 


une- 


UP THE LADDER. 


F. M. Frey, cashier of the First National Bank, 
of Clifton, Texas, which opened for business on 
the 16th of June, 1904, was previously with the 
First National Bank, of Wichita Falls, Texas, 
for ten years. On June 1st he made the change 
to take the cashiership of the First National of 
Clifton. 


Dan E. Lydick, the newly elected cashier of 
the First National Bank, of Grand View, Texas, 
has been with the Farmers’ & Mechanics’ 
National Bank, of Fort Worth, Texas, for the 
past seven years, starting as collector and 
working up to note teller. He left the employ 
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ink toaccept his present position. He 
5 vears of age, and a native Texan. 


of that 
is now 


Mr. FE. B. St. Clair, cashier of the First 
Nationa! Bank of Wortham, Texas, entered the 
banking business at Stephenville, Texas, as col- 
lector. He was elected cashier of the Caldwell 
National Bank, of Caldwell, Texas, upon its 
organization. On March 29th of the present 
year he was elected cashier and director of the 
First National, of Wortham, which has a capi- 
),000, surplus $1,000 and profits $1,000. 
Mr. St. Clair is a brother-in-law of O. S. Hous- 
ton, President of the Hunter-Phelan Savings 
Bank & Trust Co., of Fort Worth. 


tal of $3 


L.F. Maynard, of Corning, Ark., late cashier 
of the Bank of Maynard, Maynard, Ark., after 
serving the bank for two years (a state bank 
ed at $12,000.00), has by efficient work 

\imself for promotion in the banking 

was elected cashier of the First 

Bank of Corning, Corning, Ark., June 


capita 
prepare¢ 


anal 
wor'd, 


took the active management of the 
The First National Bank 
g¢ was chartered June 2!Ist, and opens 

ry flattering prospects, being financed 

nced wide-awake business men, local 

id foreign. It is one of a system of banks 
known as the Franklin Banks, about 60 strong, 
in Miss 


at once. 


ri, Arkansas and Texas. 


A. G 


assistant 


Sepuheda, who was recently made 
cashier of the First National Bank, of 
San Pedro, California, organized in 1903, was 
born and raised in San Pedro, and is 24 years 
old. He was with the German-American Sav- 
of Los Angeles, for nearly five years 
as stenographer and as its mortgage and deed 
maker and all around clerk. A month or two 
before the opening of the First National, of San 
Pedro, he with several friends came together 
for the purpose of organizing the bank. When 
the bank was organized, Mr. Sepuheda was 
made one of the directors, and now, after good 
ird work, he has also been made 
ishier. 


ings Bar 


honest, 
assistant 


R. J. 


elected t 


Dobell, who has been recently 
the position of cashier of the First 
Nationa! Bank of Douglas County, Castle Rock, 
Col., commenced his banking experience when 
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but 16 years old as office boy in the private 
bank at Fredericksburg, Iowa. He was called 
from there to fill the office of assistant cashier 
of the Coggon State Bank, Coggon, Iowa, 
afterwards filling the same position in the Bank 
of Fredericksburg, Iowa, and the second time 
being elected as the assistant cashier of the 
Coggon State Bank, Coggon, Iowa. 

In 1900 he opened up the new town of Ellen- 
dale, Minnesota, and organized the Security 
State Bank of that place, and was its cashier 
till May, 1904, when he accepted the cashiership 
of the First National Bank of Douglas County, 
Castle Rock, Colo. 

His bank is erecting a new building at an 
expenditure of about $10,000, and they have 
just declared a semi-annual dividend and in- 
creased their surplus account. 


Guy C. Robertson, cashier of the First 
National Bank, of Lawton, O. T., is probably 
one of the youngest National bank cashiers in 
the United States. Mr. Robertson was born 
in Iowa in 1879, and started to work in a bank 
when about 12 years of age. He was assistant 
cashier of the Farmers’ State Bank, of Promise 
City, lowa, when 14 years old, and when 16 was 
assistant cashier of the Farmers’ & Merchants’ 
Bank, Cincinnati, Iowa. He came to Okla- 
homa in 1901, and accepted a position in the 
City National Bank as teller. He was elected 
cashier of the Bank of Comanche County, Wal- 
ters, O. T., in the summer of 1903, but remained 
only about three months, returning to the posi- 
tion as teller of the City National Bank, Lawton. 
On June 9, 1904, he was elected cashier of the 
First National Bank, of Lawton, being only 24 
years of age. 

The First National has prospered under the 
present management, as is evidenced by the 
increase in its business. Its deposits are the 
largest in Lawton. As another evidence of its 
growth and prosperity, the capital stock was 
increased on July gth to $50,000, making it 
double the size of the capital stock of any other 
bank in Lawton. 


T. M. Douglas, who was eléectd as cashier 
of the First National Bank, of Madison, Georgia, 
which opened for business on July 7th, was 
for many years bookkeeper for the Morgan 
County Bank, of Madison. He resigned that 
place to accept his present position. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, report: 


to the 


New York Clearing House for the weeks ending Aug. 8, 1903, and Aug. 6, 1994, respectively, 


together with a computation of tne proportionate increase or decrease of deposits for the year: 





BANKS. | 





Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co . 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 
Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat Bank of Commerce.... 


Mercantile National 


Nat. Bank of N. America... 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 


Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 
Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 





Bank of Metropolis 
West Side Bank 


First National, Brooklyn. . | 
Liberty National 

N. Y. Produce Exchange. . .| 
New Amsterdam National..| 
Astor National 


Totals 


Loans, 
1903. 


$ 17,025,000] 
19,253,000 | 
11,585.600 | 
12,524,000) 
20,336,500 

,215,000 
135,363,200 | 
23,765,300 
4.931,200| 
7,833,100 
2 097,700 
3.963,000 
1,974,000 
28,178,000 
74,684,700 
22,995,000 
3,283,100 
5.981 ,800 
2,250,900 
15,384,600 
44,150,800 


6,222,000} 


7,264,300 
2,702,700 
6,057,800 
5,079.700 
25,679,000 | 
5,202,700 
22,860,000 | 





Loans, 
song. 





r 


Deposits, | t Deposits, Per Cent. of 


1903. ba 


1904. 








55+793,000 | 
1,192,200} 
16,606,400 | 
9,344,000 | 
74,831,800) 
6,447,400 | 
2,7 36,000 | 
4,311,800 | 
3,455,800 | 
35,546,300 
8,94 3,000 | 
2,851,300 
2,903,500 
10,674,500 | 
7,255,100) 
2,379,900 | 
7,255,300) 
3,279,000 | 
11,251,000 
3,868,000 | 
9,665,800 | 
4,109,800 | 
5,81 3,200 | 
4,649,000 | 





Inc. Dee, 


20,021,000 | $ 15,774,000} $ 20,176,000 27.9). 
33,574,000 43 


20,993,000 
14,211,900 | 
21,495,000) | 
27,379,800) 

3,27 3,000)| 
182,225,100)| 
24,771,500 | 
5,348,500 | 
8,774, 100)| 
1,958,800 
4,431,000 
2,341,400 
28,339,000 

172,522,000) | 

24,276,000) 
2,934,200 
6,381, 300 | 
2,172,900} 

17,490,800 

53,169,900) 
6,918,000 

15.942,700 | 
2,685,100) 
6,547,700) 
7,687,100)| 

29,566,00c) 
7,665,700) 

24,063,000) | 

71,096,000 | 
1,108,200 

21,720,200)| 
9,202,000 | 

9,535,100 | 
7,427,800) 
3,059,000 | 
4,516,600 | 
3,586, 100 

47,342,800 
9,239,000 | 
2,667,100 
2,682,500 

11,645,100 
7,401,100 
2,507,700 
6,408,900 | 
3,184,000 

13,997,000 
4,110,000 

11,1 12.000 
4.879.400 
5.795.800 
4,698.000 





23,378,000 
i 2,809,200 
12,970,000| 
21,932,600) 
4,012,000] 
121,951,200 
22,614,600) 
5,403,400) 
5,312,700) 
2,462,900} 
3,770,000) 
1,776,600) 
21,985,000) 
61,792,700| 
18,749,300 
3,817,600) 
6,213,600) 
2,502,900) 
12,555,300) 
54,159,300) 
5,580,000) 
8,277,100) 
3,07 3,700) 
6,123,600 


5,890, 100) 
31,097,000) 
4,859,100 
20,177,000) 
63,817,000) 
1,238,000] 
18,026,500 
9,887,000 
63,536,100 
5,451,000 
3,029,000 
4.665,900 
3.376,700 
46,863,500 
9,750,100 
3,236,000 
4,505,000) 
11,106,000} 
7,248,700 
2,377,500 
8,175,600 
3,525,00C 
13,344,000 
4,113,000 
8,070,700 
4,135,300 
6,022,800 
4,700,000 





21,396,90c 
22,836,000 
33,546,600 
2,968,000 
202,946,100 
24,674,500 
6,460,900 
6,705,200 
2,253,100 
4,717,000 
2,519,700 
21,494,000 
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22,028,700 
3,732,900 
6,518,600 
2,642,900 

16,729,100 

66,322,000 
6,430,000 

19,320,900 
3,030,400 
6,865,400 
9.592,600 

36,308,000 
7,445,800 

21,388,000 

84,650,000 
1,167,100 

25,146,500 
9,780,000 

102,800,000 


|$838,006,800 |$1,095,476.900 $831,22 1,500 $1,204,21 3.400 
| | 





+ United States Deposits included, $23,370,100. 





